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PREFACE 



TO THE FIRST EDITION. 



The numerous instances in which Composition with 
Creditors is resorted to, in a commercial community like 
that of England, suggested to me the idea, that a 
Treatise, embodying the law as applicable to the subject, 
might not be without its use. It is with this view that 
the following pages have been compiled, and if they 
succeed in realising it, I shall be amply satisfied. 

The only professed work on this subject, of which I 
am aware, is one entitled, '^ A Summary of the Law of 
'' Composition with Creditors," by Mr. Basil Montagu, 
published in 1823. The long interval which has elapsed 
innce that time, and the number of new cases which 
have been decided in relation to the subject, would be 
sufficient to justify the appearance of a more modem 
work, independently of the ftct, that the plan which I 
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have pursued is very different from that adopted by 
Mr. Montagu. 

In conclusion, I beg to express my acknowledgments 
for the kindness of several professional Mends who have 
favoured me with their assistance, and to venture to 
express a hope that this Treatise, with all its imper- 
fections, will prove useful to the profession, and the 
trading part of the community, for whose service it is 
principally designed. 

WILLIAM FORSYTH. 



2, Mitre Courty Temple^ 
February 2, 1841. 



PREFACE 



TO THE SECOND EDITION. 



Thb readj sale of the First Edition of this Work proves, 
that I was not mistaken in supposing that the want of 
such a Treatise was felt by the profession and the public ; 
and I trust, also, that I may regard it as some indication 
of the utility of the work itself In the present Edition 
I have carefully revised the whole, and besides adding 
all the new cases which bear upon the subject, have 
endeavoured in some parts to improve the arrangement 
The value of a Text-Book appears to me to be in 
proportion to the accuracy with which it reflects the 
judgments of the Courts ; and in aiming at this object 
there are several courses open to an Author. He may 
either content himself with deducing principles from 
decided cases, and presenting to his Readers the results 
merely of judicial investigation; — or he may simply 
collect and abridge the cases themselves ; — or, again, he 
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may attempt to combine both these modes; by laying 
down rules and principles, and then citing the authorities 
upon which they rest This last plan is that which I 
• have adopted; and it has this manifest advantage, that 

the Reader can thus more easily determine for himself; 
how far the positions of a legal writer are correct, and is 
not obliged to refer constantly to a variety of volumes 
for his authorities. I have in no instance depended upon 
a maiginal note, but carefully investigated the cases 
themselves; and have always preferred using the very 

words of the learned Judges, as containing the safest 

■* 

and most authentic exposition of die Law. I confidently 
hope tliat this Edition, with its increased tiumber of 
cases and precedoits, will be found worthy of the 
encouragement whidi tiie work has already recdved. 



W. F. 



2, Harcourt Buildings, Temple, 
March 20, 1844. 
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Page 28, note (5), see the case of Shipton v. Ca»son^ ^ B. & C. 378. 

53, as to question of parties to bill in Equity in case of composition 
deed, see Bedford y. Gates, 4 Y. & Coll. 21. 

67, note (c), see the case of Rase y. Edwardsy 1 M. & W. 734. 

104, note (a), see obseryations of Tvndal, C. J., and Parke, B., in 
Lard Howden y. Simpson^ 10 Ad. & £11. 813. 

Ill, note (&), compare the case oi Lee y. Laekkart, 3 Myl. & Craig, 
302. 
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CHAPTER L 

ON COICFOSITION WITH CBEDITOBS GENERALLY. 

In order to avoid the manifold inconveniences of bank- Nature of 
ruptcy to a man who is a trader within the operation of ^^^i/° 
the bankrupt laws, it is a common practice for him, when 
his affairs become embarrassed, so that he is unable to 
meet the demands of his creditors, to enter into certain 
terms with them, whereby they agree either to take a 
certain dividend upon the amount of their respective 
debts in satis&ction of the whole, or to give their debtor 
indulgence in point of time for the payment of their de- 
mands, consenting to receive the same by instalments, or 
otherwise, according to the nature of the agreement 

These transactions are called a compounding with cre- 
ditors ; and when, as is usually the case, the terms of the 
agreement are embodied in a deed, it is called a compo- 
sition deed. 

B 
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Trust-deed. 



Deed of in- 
spectorship. 



Letter of 
license. 



The arrangement entered into is generally one of three 
kinds; either an assignment is made by the debtor to 
one or more of his creditors, as trustees for the rest, of 
all his property and effects, and they convert these into 
money, and pay the different creditors according to their 
respective proportions, thereby divesting the insolvent of 
any control over his property, and assuming it into their 
own hands ; or what is called a Deed of Inspectobship 
is prepared, by which an assignment of the debtor's pro- 
perty is frequently made for the better security of the 
creditors, and under which it is arranged, that the debtor 
shall be allowed to manage the property for a specified 
time, under the inspection of certain individuals appointed 
by the body of creditors for the purpose, whose duty it is 
to see, that the property is disposed of in the manner most 
conducive to the interests of the creditors. In these 
cases a release is usually given to the insolvent, which is 
either absolute and takes effect at once, or is conditional 
upon the fulfilment by him of certain terms. Or, again, 
the creditors covenant for a temporary suspension of thdr 
rights, and bind themselves not to sue or molest their 
debtor for a certain qiecified time, during which he is 
allowed to carry on his business or trade at his own dis- 
cretion. An arrangement of this last kind is called a 
Letter or License. 



Compositions 
favoured by 
the Courts. 



A composition with creditors has been designated as a 
kind of private bankruptcy, with all the mischiefs and 
none of the advantages of a commission, (a) This, how- 
ever is not a fair description of the nature of the transac- 
tion, which, in a commercial country like this, is of):en 



(a) See the observations arguendo in ex parte Vere, 1 Rose, 283. 
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the most prudent and honourable course which can be 
adopted. And the constant anxiety evinced by the 
English Courts of law and equity to uphold and give 
effect to such arrangements^ shews that they are not 
regarded by them in an unfavourable light (a) But in- 
asmuch as they supersede^ as it were, the arm of the law, 
and profess to effectuate that for which the legislature 
has by its statutes on bankruptcy provided, namely, a fair 
and equable distribution of the effects of the insolvent 
amongst his different creditors, the utmost good faith is 
required ; and as will be seen in the following pages, any 
attempt at underhand dealing on the part of either debtor 
or creditor, will, if detected, not only defeat its own ob* 
ject, but greatly prejudice the position of either party. 
Thus, one learned judge (b) has said, ** These agreements 
''for composition with creditors, require the strictest good 
" faith ;" and on another occasion, " Such transactions 
'' are necessarily uherrim^e fideij and no agreement can 



(a) See observations of Lord Ahinger^ C. B., in Reay v. Richard* 
son, 2 C, M. & R. 430. And the legislative provision of 6 Geo. 4, 
c. 16, s. 4, (as to which, see tn/ro, Chap. XI.) indicates the same 
feeling. See also Pollen v. Huband^ 1 P. Williams, 750. It might 
tend to render creditors more willing to consent to an amicable 
arrangement with their debtors in the way of composition, if the 
following fact, as stated in their Report by the Commissioners 
appointed in lSd9 by the Crown, for mquiring into Bankruptcy 
and Insolvency, were more generally known. " That imprisonment 
'^ does not, in fact, reach or discover property in the great majority 
^^ of cases which come before the Insolvent Debtors' Court, is 
*' manifest from the returns which we have already stated to your 
" Majesty, by which it appears that, in ninety-five cases out of 
^*- every hundred, no dividend is paid to the creditors ; and that in 
" about eighty-six cases out of every hundred, not only is no 
^^ dividend paid, but the prisoners are adjudged entitled to im- 
" mediate relief." 

(6) Best^ C. J., in Knight v. Hunt, 6 Bing. 432. 
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<< stand which has been held from the whole body of cre- 
''ditors, and which it would have been material for them 
" to know." (a) 



Consideration 
necessary to 
support com- 
position. 



Practictfl 
difficulties. 



The jealousy with which the English law looks upon 
any arrangement, whereby a party consents to forego his 
strict legal rights, has occasioned no little difficulty 
in the case of composition with creditors, where a sacri- 
fice is made by each individual for the mutual benefit 
of the whole. Very often, indeed, this sacrifice is rather 
nominal than real, as it is in the power of any insolvent 
debtor to disappoint a particular creditor by shewing pre- 
ference to the rest, and paying away all his available 
property in liquidation of their demands. But the law 
takes no account of this, and unless the arrangement 
entered into is embodied in and supported by a writing 
under seal, there must appear what, in contemplation of 
law, is considered a sufficient consideration, in order to 
render binding upon a creditor such a compromise of his 
rights. And it has been most properly decided, and seems 
now to be the established law, that the agreement for for- 
bearance entered into by each individual creditor, is such 
a consideration for the undertaking of every other as to 
render this arrangement obligatory upon all. 

In the case of a composition deed, where the number 
of creditors is small and their names are easily ascertained, 
and they are willing to act in an amicable spirit towards 
the insolvent, not much practical difficulty occurs; but 
it frequently happens that one or more of them wish to 
stand upon their rights, and refuse to come in unless thev 
can obtain more advantageous terms than the rest; or 



(a) Britten v. Hughes^ 5 Blng. 460. 
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Aey^ perhaps, repudiate the anangement altogether, and 
insist on being paid in fuU. It is in such circumstances 
that considerable difficulty is experienced in framing 
deeds of composition. Those who are employed to pre- 
pare them, ought to have their eye always upon such 
an event, and so draw the instrument as to produce as 
little inconvenience as possible. It would be un&ir 
towards the debtor, that he should be exposed to the de- 
mands of a remorseless creditor, after suffering himself to 
be denuded of the property wherewith he might have 
been able to satisfy that creditor's claim, and be compelled 
to surrender in execution his personal liberty in conse- 
quence of such demand. It should therefore be a prin-* 
cipal object to provide against such an occurrence* 

This may be done by inserting a proviso whereby the 
deed is declared to be void, in case all the creditors, or the 
principal portion of them, do not within a certiun limited 
time execute the instrument. This avoidance of the deed 
may be either absolute in case of the non-acquiescence 
of any creditor, or it may take place at the option of the 
debtor or of any of the creditors who have executed it 

Another important consideration to be taken into ac- Compositioii 

1 t% .,. .^i ji*^ in oonnectioii 

count in every proposal for a composition with creditors with bimk. 
is this, that an assignment by deed of all a trader's property "*P**7« 
and effects, or of all with a merely colourable exception, 
though for the benefit of all his creditors, constitutes of 
itself an act of bankruptcy, and may at any period within 
six months from the date of the execution, be relied on 
as such by any creditor who was not a party or privy to 
it ; and even after that period has elapsed, unless certain 
formalities required by stat 6 Geo. 4, c 16, s. 4, have 
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been complied with. But a Edmple Deed of Inspector- 
ship, not being a deed of assignment, accompanied (as is 
usually the case) with a Letter of License, exposes the 
transaction to no such risk ; and if, therefore, it is appre- 
hended that any creditor will attempt to throw the affairs 
of the insolvent into bankruptcy, contrary to the wishes of 
the rest, it will be advisable to prepare a deed of the latter 
Hind, and make no assignment of the effects of the 
insolvent* (a) 

Insolvent Besides this, the provisions of the 32nd section of 

7 Geo" , c. 67, Stat 7 Gco. 4, c. 67, (the Insolvent Debtors' Act,) which 
•• 32. Ixave been repeated totidem verbis in the 69th section of 

Stat. 1 and 2 Vict c. 1 10, (the Act for abolishing Arrests 
on Mesne Process,) throw a still greater uncertainty and 
difficulty 'over amicable arrangements with creditors ; for 
by these sections, every voluntary conveyance of property 
by an insolvent to or for the use of any creditor or 
creditors, is declared to be fraudulent and void as against 
the provisional or other assignee or assignees appointed 
under either of the above mentioned Acts, if such 
conveyance is made within three months before the 
commencement of the imprisonment of the insolvent, 
(supposing him to be arrested,) (6) or if made at any time 
with the view or intention on his part of petitioning the 
Court for his discharge from custody, (c) So that if 
there is reason to apprehend that either of these alterna- 
tives may occur, it would be prudent on the part of those 
persons, whom the creditors wish to take upon themselves 

(a) See post, Chap. XI. 

(6) See post, Chap. XII. 

(c) Becke v. SmUh, 2 M. & W. JQl. 
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the office of aasigneesy to secure some kind of indemnity 
to themselveBy before they undertake the burthen of the 
trust, and begin to expend money which otherwise they 
may have no means whatever of recovering ; for as against 
the assignees appointed by the Insolvent Debtors' Court, 
they would be without defence or remedy, if the assign- 
ment made to them were found by a jury to be fraudulent, 
within the meaning of the above mentioned sections. 

These points must be carefully considered in all cases 
of composition, where an assignment of a debtor's property 
and efiects takes place ; and it is in consequence of the 
many instances in which such arrangements have been 
vexatiously upset by the statute law, that they have in 
not a few parts of the country Mlea altogether into dis- 
repute, and creditors have preferred making their debtor, 
where it was possible, a bankrupt at once, or receiving a 
proportionate share of their demands through the medium 
of the Court for the Belief of Insolvent Debtors, to 
becoming parties to a transaction which after much trouble 
and delay, might be rendered wholly nugatory and void. 

And beyond all others, those persons who consent to 
take upon themselves the office and duties of assignees 
under these instruments, ought fiilly to understand the 
hazard to which they are exposed, in case the debtor is 
declared bankrupt, or applies for relief under the Insolvent 
Debtors' Act; for if either of these events follow, it may 
turn out that they have incurred expenses, for which they 
have no means of reimbursing themselves, or by dealing 
with the property of the insolvent, have exposed them- 
selves to actions at law to which they have no legal defence. 
And besides all this, even supposing that they escape such 
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difficulties and embarrassments, if they accept any lease- 
hold property of the insolvent, they will be tied to the 
payment of rent and performance of covenants, which 
may possibly turn out to be a damnosa hcBrediias, and 
involve them in heavy pecuniary loss* (a) 

It is hardly necessary to mention, that if a debtor 
convey his estate and effects to trustees for the payment 
of his debts, and the equable distribution of the trust* 
money amongst the creditors, in proportion to their 
debts, it is not obligatory on the creditors to come in 
and accede to it ; nor is any creditor, who does not choose 
to come in, prevented from adopting any legal course 
which he may think fit for enforcing payment of his 
demand. But if the assignment be made for the benefit 
of all th9 creditors who are willing to avail themselves of 
it, and a particular creditor standing out recovers judg- 
ment imd sues out execution against the debtor, he will 
find no goods to levy on ; for it has been decided that 
such an assignment, even if made with intent to defeat 
and delay the judgment cr editor , is not fraudulent under 
Stat. 13 Eliz. c. 5; and therefore, the only satisfaction 
which the latter can obtain, is by a ca, sa. directed against 
the personal liberty of die debtor, (b) 

(a) See post, Chap. VJLl. 

(b) Pickstock V. Lyster, 3 M. & S. 371, and see post. Chap. VII. 
And in Davies v. Acochs, 2 C, M. & R. 461, Lord Ahinger, C. B., 
and BoUand, B., expressed a decided opinion, that a deed bondjide 
executed by an insolvent for the benefit of aU his creditors is not 
void under the 32nd section of 7 Greo. 4, c. 57, upon the grounds 
that it cannot be said that it is executed with a view of preferring 
any one creditor over the rest, and that it effectuates the object of 
the Insolvent Debtors' Act ; viz. an equable distribution of the 
property of the debtor. But Alderson, B., refused to give an 
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It will^ perhaps, not be thought irrelevant to the sub- Report of 
ject of the present work, to notice very briefly the chief SJ^^^JI^J^ 
recommendations proposed in their report by the Com- »toUnkruptcjr 

t r *- ./ ^ ^ and losolvencj. 

missioners appointed in 1839 by the Crown, for inquiring 
into Bankruptcy and Insolvency. These are, 

That the distinction which now exists regarding the 
persons deemed to be subject to the operation of these 
respective branches of law, should be done away, and 
the rules of the discharge from future liability, both in 
person and after acquired property, be extended to meet 
all cases of insolvency coming under the operation of the 
law. 



That inducements should be held out to debtors to 
make a cession of their property, at such period of their 
difliculties as will best insure equal justice to all their 
creditors. 

That a creditor having delivered the particulars of 
his debt to the debtor, and having demanded payibent, 
should, upon filing an affidavit of these circumstances, 
and that his debt is justly due and remains unpaid, be 
entitled to a summons for the purpose of compelling the 

opinion upon the point, saying, ** If it had been necessary to do 
'* so, I should have required some time for consideration. It is 
" possible that a difference may arise from the circumstance, that 
««the trustee is selected by the party, whereas the assignee is 
'^ i^pointed by the Court, and is under its guidance and control^ 
'* at the same time, the inclination of my mind is that the deed is 
" good,*' Where, however, the operation of the deed would be 
such as to constitute a partnership amongst creditors executing it, 
it is not vaUd against creditors who do not execute it. Owen v. 
Body, 5 Ad. & EU. 28. 
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appearance of such debtor, and of ascertaining from him 
upon his oath> whether he believes he has a good 
answer to the demand, or to any, and what part thereof. 
That if, where the debt or any part of it is clear and 
indisputable, the debtor does not pay the admitted sum 
into Court, or to the creditor, or give security to pay 
within a reasonable time, such de&ult shall be taken as 
a proof of insolvency, and such debtor shall immediately 
become amenable to the law for the equitable distribution 
of his property, if his creditors desire such a course to be 
adopted. But that if the debtor believes that he has-a 
good answer to the demand, and will swear to such 
belief, the present law should take its course, and neither 
the person nor property of the debtor be interfered with 
until the creditor shall have established the debt and 
obtained judgment, (a) 

■.-J^»M>— »^fcM ■ III I I I - I ■ »■ I nil 

(a) I am aware that this is not the place for discussing the ex- 
pediency of adopting the recommendations of the commissioners ; 
but a word or two on the nature of this proposition may not be 
unseasonable. The commissioners themselves in their report 
anticipate, but, as I think, do not sufficiently answer the objection, 
that such a proceeding as that recommended by them in the text 
will be looked upon as *^ tyrannical and inquisitorial." It must 
be taken in connection with their subsequent proposal that ^' non- 
" payment by a debtor within a certain time of any sum demanded 
" as above, and admitted to be due, should he an act of bankruptcy ^ 
Now consider the hardship of this. How c(Histaatly it happens 
that a man from a temporary pressure is in want of money, al- 
though there is no doubt of his general solvency. He owes a siun, 
no matter what amount, to a particular creditor, which at the 
moment he is unable to pay. He will not perjure himself and 
deny the debt,— and through some mischance — the absence of 
friends, or other unforeseen circumstances — ^he is unable to give 
security for the amount. He is then, according to this recom- 
mendation, to be proclaimed an insolvent, and is ^^ immediately to 
*' become amenable to the law for the equitably distribution of his 
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That the specific description of persons liable to the 
bankrupt law shall be extended, and that the law should 

^^ property,** and if he does not pay the debt within a certain time, 
he ipso facto becomes a bajikrupt; and this, whoever he may be, 
provided he be a ^^ person engaged in trade or business, requiring 
'^ capital and credit.** Such an enactment would render it unsafe 
for any man to contract any debt whatever, and give a great 
shock to the principle of credit, which runs throughout the whole 
of the mercantile transactions of this country. For how serious 
is the risk to which he will be exposed from the caprice of any one 
who has a demand upon him. A temporary pressure will render 
him defenceless, unless he can give security which cannot always 
be readily obtained; and by being proclaimed immediately in- 
solvent or bankrupt to the world, he will be ruined. 

But another serious objection to this proposition is, the constant 
annoyance to which a man might be exposed. If a debt were not 
paid by him instantly when due, any creditor might bring him 
before a judge or commissioner, and harass him with vexatious 
interrogatories. Suppose a remittance has been delayed, and the 
debtor frilly expects and knows that in a day or two he will be 
able to satisfy his creditor's demand, still he must be dragged 
before a tribunal, and confronted by a creditor, who, for the sake 
of argument we presume, wishes to annoy him. How intolerable 
to the feelings of every man must be such an unnecessary exposure 
as this ; and it must never be forgotten that in this country the 
strife of party politics will render such a power liable to the most 
grievous abuse. Suppose that there is raging in a town, a contest 
for a municipal or parliamentary election, and that both sides are 
straining every nerve for their respective candidates. Is it not 
obvious, that this recommendation of the commissioners will 
become an engine of tyranny in the hands of every creditor, and 
that intimidation on the most extended scale will be practised 
through means of it ? 

Besides, afrer all that l^as been said about the abolition of oaths, 
and the attempt to do away with them altogether by a parlia- 
mentary enactment, it seems strange that a system should be 
proposed which will cause more oaths to be taken daily, than were 
ever administered before. Not to mention the strong temptation 
held out to commit perjury, in order to avoid the disgrace and 
inconvenience of published insolvency or bankruptcy* 
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be made to apply directly to all persons engaged in trade, 
or business requiring capital and credit 

That the amount of the petitioning creditor's debt 
should be fixed at 50L for any one creditor, 702. for any 
two creditors, and at 100^ for any three or more cre- 
ditors. 

That non-payment by a debtor within a certain time 
of any sum demanded as in the third recommendation, 
and admitted to be due, should be an act of bankruptcy. 

That the declaration of insolvency (under 6 Geo. 4, 
c 16, 8. 6) should be done away with as an act of bank- 
ruptcy ; and that any trader, whether he had committed 
an act of bankruptcy or not, might upon his own appli- 
cation, with the concurrence of one or more creditors 
qualified as required for the petitioning creditor, and 
upon proof of the concurring creditor's debt and the 
trading, be adjudged a bankrupt. 

That the affidavit of debt made by the petitioning 
creditor, the bond executed by him, and the fiat, with 
the practice attending on them should be abolished; 
that parties grieved should make their complaints direct 
to the Court ; and that all matters within the jurisdiction 
of the Court should be prosecuted in such form as the 
Court may direct, before one or more of its judges acting 
in the district in which the party complained of resides, 
unless otherwise ordered by the Court. 

That if the bankrupt consent to the adjudication, or 
do not, within a certain period after notice of the adju- 
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dication, dispute tlie bankruptcy by appeal or by action 
at law, the adjudication should be conclusive against 
him, and also against all persons whom he himself might 
have sued, had he not been adjudged bankrupt 

That no adjudication of bankruptcy should be founded 
on any act committed more than twelve months before 
the date of such adjudication. 

That the granting of the bankrupt's certificate should 
be a judicial act, but that any of the creditors should be 
permitted to shew cause against it, and that the decision 
should be subject to appeal ; and that the judge should 
be empowered to annex such conditions to the certificate 
as the justice of the case may require. 

That in certain attempted cases of contumacy and 
firaud, a bankrupt should be liable to a criminal prose' 
cution. 

That the Courts by which the laws relating to bank- 
lupts and insolvents are now administered should be 
united, and that all insolvent estates should be placed 
under the administration of one uniform system of law. 

That imprisonment for debt in execution should be 
wholly abolished; that all property which may be dis- 
tributed under the * bankrupt law should be made avail- 
able in execution, and that a judgment creditor should 
have power to summon his debtor, or, if in custody, to 
have him brought up, for the purpose of examining him 
as to his property. 
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That one Court of Judieature should be established, 
and that England and Wales should be divided into a 
certain number of districts, and that the Court should 
consist of a sufficient number of judicial and other 
officers for the administration of this branch of law in 
these districts, and that the Court should be a Coiut 
of Record. 



Questions 
circulated by 
commissiosers 
relative to 
trust-deeds. 



Among the questions circulated by the commissioners, 
and addressed to different persons conversant with the 
subject throughout England, are four, which it wiR be 
useful to consider, as directly bearing upon the subject- 
matter of this Treatise. They are as follows, numbered 
in the order in which they stand in the list, (a) 



50. In your opinion is it more advantageous to ere- 
ditors that the property of a bankrupt should be ad- 
ministered under a fiat in bankruptcy or a trust-deed ? 

51. Do you believe that trust-deeds are more resorted 
to than formerly, and if so, what do you believe to be the 
cause? 

52. If in any cases, a trust-deed is to be preferred, 
does that arise from the expense of prosecuting a fiat in 
the Court of Bankruptcy ? 

53. Do you think that the Court of Bankruptcy should 
have any, and what power, over the trustees under such 



(a) See Report of the commissioners, page 339, presented July 
30th, 1840, 
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deeds, and what provisions do yon recommend to this 
purpose? 

With regard to the first of these questions, the 
answers are dmost unanimous in favour of a fiat, and 
chiefly on the grounds that a fiat, being a compulsoiy 
process, affords greater facilities for getting hold of the 
whole of the debtor's property, who has under a trust- 
deed temptations and opportunities to conceal part of his 
effects, and also, that such arrangements very frequently 
terminate in a fiat of bankruptcy after alL But an 
exception is generally made in &vour of those cases 
where the property is small, and the number of creditors 
few. Of course where there is no creditor whose single 
debt amounts to 100£, nor two whose debts jointly 
amount to l50Lf nor three or more whose debts jointly 
amount to 200^, bankruptcy cannot be resorted to, and a 
composition, therefore, is the most obvious and advan- 
tageous mode of doing justice to all parties. 

As to the second question, a very great contrariety of 
opinion seems to prevail, and it is difficult to say with 
certainty on which side they preponderate ; but perhaps, 
rather in favour of the negative, namely, that trust-deeds 
are not now more common than formerly. The truth 
is, that the practice varies in different parts of the 
country. Trust-deeds are very common in London and 
Bristol, and are represented as being used " almost exdu- 
sivehf*^ in North Lancashire and Westmoreland, while 
in other places it is said that they are always dis- 
countenanced. Those who answer in the negative, give 
the following as their reasons : — 1. The provisions of the 
fourth section of 6 Geo. 4, c. 16, whereby, in order to 
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diminish the risk of bankruptcy, publicity must be given 
to these transactions in the Gazette and elsewhere, (a) 
And thus the chief inducement which a debtor has to 
resort to them, namely, concealment of his difficulties 
from the world generally, is removed. 2. The alleged 
fact that, in consequence of the difficulties attending their 
operation, they generally end in a fiat after various 
expenses have been incurred, which are thus rendered 
useless. 3. The extreme difficulty of getting all the 
creditors, where the number of them is great, to acquiesce 
in the arrangement The chief reasons assigned for the 
increase by those who answer in the affirmative, are, the 
expense of working a fiat, and the firequent willingness on 
the part of creditors to save their debtor from a public 
exposure of his necessities. The Commissioners them- 
selves, in their Report with reference to this branch of 
the subject, say, *' Evidence has been given before us on 
'^ the subject of trust-deeds ; the only alteration in the law 
'^relating to arrangement with creditors through the 
mediiun of such deeds, which we think it right, at 
present, to recommend to your Majesty is, that they 
** should be placed under more efficient controL" (i) 

(a) See past^ Chap. XL 
(&) See Beporti page xii. 
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CHAPTER IL 

WHEN GREDITOB8 ABE FRBCLUDEt) FBOM StTiKO THfilA 
DEBTOR, AND CONBIDBRATION FOR CREDITORS TAKING 
I.E88 THAN THE WHOLE 8t7M DUE. 

The general rule of law is, that the acceptance of a lesser OaiMnl ruU 

sum does not bar a demand for a greater, and a fortiori^ ^ ^* 

the agreement to accept a less sum will be no such bar 

In PinneFs case, (a) *' It was resolved by the whole Court, 

*' that payment of a lesser sum on the day in satisfaction of 

*' a greater, cannot be a satisfaction for the whole, because 

** it appears to the judges, that by no possibility a lesser 

'* sum can be a satis£Eu;tion to theplaintiiffora greatersum. 

<' When the whole sum is due, by no intendment, the ac* 

'* ceptance of parcel can be a satisfaction to the plaintiff; 

'' but in the case at bar, it was resolved that the payment 

'^ and acceptance of parcel before the day in satis&ction of 

** the whole, would be a good satisfaction in regard to 

«* circumstance of time." 

The doctrine may be thus stated. A creditor cannot 
preclude himself by a simple agreement (t . e. an agree- 
ment not under seal) to take less than the whole amount 
of his debt, from suing for the whole demand ; (b) but if 

(a) 5 Co. 117. 

(b) Cumber v. Wane, 1 Strange, 425. Thomas v. Heatkome, 
2 B. & C. 481. See however the observations of BuUer, J. in 
Stock y. MaiDsonj 1 Bos* & Poll. 290. 

c 
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anything, which in contemplation of law can be considered 
a benefit to the creditor, be added to the agreement, then 
the consideration moving to him will be deemed sufficient. 
But if a man acknowledges himself to be satisfied by deed, 
it is a good bar without anything received, (a) 

Efi^tof It has certainly been held at Nui Prius,{b) that a 

hymdS^^^ receipt given by a creditor ''in full satisfaction of all 
''demands" of the plaintiff upon the defendant, was binding 
upon the former; and Lord EUenborouglh C* J*9 said, 
" There can be no doubt that a receipt in full, where the 
" person who gave it was under no misapprehension, and 
" can complain of no firaud or imposition, is binding upon 
" him.** But this is opposed to the authority of many 
decisions, and cannot be supported. The very contrary 
was decided by the (3ourt of King's Bench, (c) where 
Abbott^ C. J., laid it down, that " The receipt was not a 
" dischaige of the action, nor was it pleadable in bar, buta 
" release is, and although firaudulent, a Court of law can 
" only avoid it by equitable interference. A receipt is veiy 
'* different, and is nothing more than aprimdfacie ac- 
" knowledgment that the money has been paid.** 

In one of the latest cases relating to this subject, where 
defendant pleaded to an action for a laiger sum, payment, 
and acceptance by plaintiff of a smaller in foil satisfiicti<m 
and dischaige of the demand, and at the trial obtained a 
verdict; it was ruled by the Court, that the plea was bad 



(«) Pkmttt ttms S Co. 117, h. 

If) Stmjfr V. J^nAmmh 3 B. & C 4JI1 ; aad see Fbtck t. SmUtr% 
«£as^ii9. Armr V. A*Mmms 9 Ad. It EIL 641. 
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after verdict^ and that there must be judgment non obstante 
veredicto, (a) 

If, however, a creditor has signed a release to the 
debtor, this is sufficient (b) 

And it has been held, that in covenant where the Wlierada. 
damages are uncertain and to be recovered by action, a {|^!£rtiiku 
lesser thing may be done in satisfaction, and there *' accord 
and satis&ction" is a good plea. But that in an action 
of debt upon a bond, where the sum to be paid is certain, 
there a lesser sum cannot be paid in satisiaction of a 
greater, (c) 

And where the demand is for unliquidated damages, and 
the payment of a less sum has been held a satisfaction 
for a greater. Thus, in Wilkinson v. Byres, (J) Parke, B., 
says, ''Payment of a less sum than the demand has been 
'' held to be no satisfiu^tion in the case of a liquidated debt ; 
''but where the debt is unliquidated, it is sufficient." (e) 

So where the nature of the action is changed, as where 
a debt due to plaintiff as executor, is changed into a lesser 
one, which he can sue for as his proper debt (/) 



(a) Doum v. Hatcher, 10 Ad. & Ell. 121. 

(b) Knight v. Cox, Bull. N. F. 1^8. 

(c) Adams v. TapKtig, 4 Mod. 88. 

(d) 1 Ad. & Ell. 113. 

(e) In Jaurdain y. Jaurdaifi, 2 C, M. & H. 364, a distinction 
seems to have been oonntenanced by the Court between debt and 
assumpsit, as though the latter form of action sounded in un- 
liquidated damages. 

(/) Oaring v. Oaring, Yelv. 10. 

C 2 
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WHBN CREDITOBS AB£ PRECLUDED 



Where there 
has been agree- 
ment for com« 
position, con- 
sideration 
sufficient to 
bar creditor 
from recof er- 
log his whole 
debt 



A numerous class of decisions seems^ to have established, 
that a composition with creditors bond fide entered into^ 
will be binding upon each creditor, upon the ground that 
the consideration to each is the forbearance of the rest to 
sue for the whole of their respective demands, and that 
if any creditor were allowed to recover by action his whole 
debt in contravention of the agreement, it would be a 
fraud upon the rest (a) 



Thus in Heathcote v. Cruikshanks, (b) BulleVi J., says, 
'*It has been said by the defendant's counsel, that in 
*^ effect by the agreement the debt was ascertained, a fund 
" was provided for the payment of it, and all the creditors 
" were bound to forbear. If the fact had been so, that 
" might have been a good plea, but the reverse appears 
'^ from thedefendant*s plea;" and again, '^K the debtor had 
« assigned over all his eflTects to a trustee, in order to make 
'^ an equal distribution among all his creditors, that vfould 
^^ have been a good consideration in law for the promise ; 
'^ but no such fact appears in this case." And in JFood v* 
Roberts, (c) per Abbott^ C. J., " If the plaintiff had by 
^' his undertaking to discharge the defendant, induced any 
'^ other creditor to accept a composition, and dischaiige the 
^^ defendant from further liability, he could not afterwards 
" enforce his claim, since it would be a fraud upon that 

creditor." Tlje following cases support this view. 



€C 



(a) See Steinman v. Magnus^ 2 Camp. 124. Boothbey v. SowdeUy 
3 Camp. 175. Oreenwood ▼. Lidbetter, 12 Price, 183. Anstey v. 
Marden, 1 N. R. 124. See however the case oi Lowe v. Egington^ 
7 Price, 604. 

(Jb) 2 T. R. 24 ; and see observations of Holroyd^ J. in Cork v. 
Saunders, 1 B. & A. 50. 

(c) 2 Stark. 417. 
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Where the administratrix of an insolvent finding his 
efiects insufficient to pay aU the creditors fiilly, had 
called a meeting and proposed a rateable distribution^ 
to which they at first all unanimously assented, but after- 
wards, when a deed of assignment to trustees, with 
covenants not to sue, &c was prepared, one of the creditors 
(the plaintiff in the action) refiised to sign it, although the 
rest did so, it was held by Sir J. Mansfield^ C. J., that 
this, if made out by evidence, would be a good defence to 
an action of assumpsit brought by plaintiff against the 
administratrix, (a) 

So, where a debtor who was in difficulties undertook 
to procure the acceptance of a third person for 7s, in 
the pound, to give his own notes for Ss. more, to prepare 
a composition deed with a clause of release, and to 
procure the other creditors to execute it, and a creditor 
undertook to accept the composition and to sign the 
deed, but afterwards refused to do so; it was held, 
that an action by him against his debtor could not be 
maintained, (b) And in conformity with the same 
principle, where the plaintiffs signed an agreement to 
accept a composition of 5s. in the pound, but afterwards 
threw obstacles in the way of settling the amount of debt 
due to them, and after a release firom the creditor to the 
defendant had been prepared and signed by all the 
creditors, except the plaintifis, had refused to accept 
the composition of the debt which he claimed, and 
which was offered them by the defendant's attorney ; it 



(a) Brady v. Shield 1 Camp. 147. 
(h) Bradley v. Chregory^ 2 Camp. 3S3, 
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was niledy that they ooukl not recover more than the 
composition upon thdr debt (a) And where an 
insolvent had proposed to his creditors to pay them a 
composition of 10«. in the pound, and for that purpose, 
to execute an assignment of all his effects to trustees for 
their benefit, and A., amonggt others, had consented to 
accept the composition, and had ordered a draft of the 
deed of assignment to be sent to his attorney for his 
perusal, which was done, and the deed approved of, and 
the other creditors signed the deed, but A. afterwards 
refused to execute it, and brought an action to recover 
the whole of his demand ; it was held, that it could not 
be maintained. (6) 

So, where A. being insolvent, by agreement between 
himself and hb creditors, of whom plaintiff was one, 
stipulated to assign his property immediately to trustees, 
in order that the business might be carried on for the 
benefit of the creditors generally, and two of the creditors 
consented to be answeraUe for a sum of money for the 
purpose of carrying on the concern ; and it was agreed 
that the property should be divided amonget them at 
next Michaelmas, but when that period arrived, several 
of the creditors agreed that the business should be carried 
on by the trustees for a further time, to which second 
agreement, the plaintiff was no party ; it was held, that 
he having signed the first agreement, could not maintain 
an action against the defendant for a debt existing at the 
time of the first agreement (c) Lord Ellenborotyhy C. J., 



(a) Reay v. White, 1 C. & M. 748. 
(h) BnOer y. Rhodes^ 1 Esp. 236. 
(c) Cork v. Sounders, 1 B. & A. 46. 
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there rested his decision on the ground, that the other 
creditors could not be replaced in their original situation. 

Thus too, where several of the creditors of a testator, 
being apprehensive that there would be a deficiency of 
assets^ compounded with the executors to take less than 
the full amount of their respective debts, but afterwards 
discovered that there was su£5cient to pay them in full, 
and made application to the Court of Chancery ; the 
point for the decision of the Court being, whether the 
creditors who had made compositions for their full debts, 
upon a supposition of a defect of assets, should now be 
held to that composition, when the executors did not 
desire it ; the Lord Chancellor said, that he could not 
set aside the composition the creditors had made ; they 
had no bill for that purpose, and only came in before 
the Master, and therefore they must abide by the com- 
position, (a) 

And where A., one of the creditors of an insolvent. Where any 
had taken possession of the property of the latter, some is indaced to 
of which he sold, and arrangements had been made with composltioii 
different creditors to receive a composition for their byreprewa- 

^ tations of 

respective debts, and some of the creditors had agreed to another. 
take a composition upon the express condition on the 
part of A., that he, taking the residue of the property, 
would dischaige the insolvent, and a warrant of attorney 
which had been given to A. by the insolvent, as a security 
for his debt, was delivered up by A., who afterwards 
brought an action against his debtor to recover the 
balance of his debt, Abbott, C. J., in summing up to the 

(a) CasOeUm v. FoMhaw (1699), Free, in Chan. 99. 
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jury told them, that if the plaintiff, by his undertaking 
to discharge the defendant, had induced any other 
creditor to accept a composition, and discharge the 
defendant from ftirther liability, he could not afterwards 
enforce his claim, since it would be a fraud upon that 
creditor. By giving up the warrant of attorney, which 
the plaintiff held as a security, he either actually 
discharged the defendant, or he gave it up with a view 
to induce other creditors to discharge him, which was a 
fraud upon the other creditors, and if so, in point of law, 
the plaintiff would not be entitled to recover, (a) 

Practical Although good sense and reason seem to be in 

accordance with the authorities above quoted, yet it 
cannot be denied, that there are difficulties in the way of 
establishing an agreement for composition as a defence 
to an action brought by a creditor for the whole amount 
of his debt, which are very perplexing to the lawyer. 
Formerly, such a defence might have been given in 
evidence under the plea of the general issue, but since 
the new rules of pleading, it must now be pleaded 
specially ; and the danger (amongst others) to which 
such a plea is exposed, is a demurrer, on the ground that 
it states merely an accord without satisfaction, (b) And 
unless the terms of the agreement have been strictly 
complied with on the part of the debtor, the creditors 
who may have assented to it will not be barred. So that 
there is always a risk, lest through inadvertence or 
mischance, some fidlure should have happened on the 
part of the debtor, which if apparent on the face of the 

(a) Wood v. Roberts^ 2 Stark. 417. 

(b) See Heathcote ▼. Cruihshanks, 2 T. R. 24. 
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plea, would render it bad and demurrable, or which, at 
all eyentSy exposes it to an issue being taken on the 
performance of the whole of the agreement on the part 
of the debtor, the defendant in the action. Perhaps, in 
all cases of pleading such an agreement, it would be the 
8afi?8t course to set out the names of all the creditors, 
and aver, that each and every of them had been paid the 
amount of his composition, and that the plaintiff likewise 
had been paid his amount, or that it had been tendered 
to him, and refused by him. In such a case it would 
seem, that the plea must be sustained, unless the above 
cited authorities are overruled. 

In a case where A. stated in his declaration, that, in Mere accord 
consideration that he at B.'s request had consented and to rapport 
agreed to accept and receive fh)m B., a composition of so ^JJJJ^Ion' 
much in the pound in full satisfaction and dischaige of a against debtor. 
certain debt due from B. to him, B. promised to pay the 
composition; it was held, that this was not a good 
consideration to support an assumpsit against B., a mere 
accord not being sufficient to support an action, (a) 



(a) Lifvn v. Bruce^ 2 H. Bl. 317. See also iZeevei v. Hearnej 
1 M. & W. 823. 
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CHAPTER III. 

WHEN CREDITOBS ARE NOT FBECLUDED FBOM SUING 

THEIR DEBTOR. 

It happens not unfrequently after arrangements for com- 
position have been entered into, and even after the agree- 
menty whether by deed or otherwise, has been signed by 
the creditors, that in consequence of some disagreement 
or other cause, actions are commenced against the debtor 
by those who repent of the arrangement Li such cases 
it is usual to plead the composition in bar, and it becomes 
important to consider, in what cases a creditor is not 
precluded ftx)m suing his debtor, although he has in the 
first instance been a party to the composition^ Of course 
the arrangement cannot affect the rights of those who 
have reftised to enter into it, and they therefore stand 
towards their debtor in the same situation as if no com- 
position had been effected or attempted ; but as has been 
before observed, if an assignment is made of the insol- 
vent's effects to trustees which the Courts decide to be 
valid, the judgment creditor will find no goods to levy 
on, and must be content to proceed against the personal 
liberty of his debtor, (a) The assignment, however, is 
not valid as against those who do not execute it, if the 
terms of the deed are such as to create a partnership 
amongst those who sign or act under it {b) 

(a) Supra^ page 8. 

(ft) Oioen V. Body^ 5 Ad. & Ell. 28. 



WHEN CREDITORS ARE NOT PRECLUDED, &C. 27 

Where there is a misrepresentation on the part of the Effect of mis. 
debtor to the effect, that othei creditors have agreed to bjTd^r. 
accept a composition of their debts, ** the agreement is not 
^binding; the creditor having been imposed upon when 
'^he entered into it." (a) And where a creditor had 
agreed to accept a composition for his debt, but it after* 
wards turned out that the debtor had concealed fiom him 
the real amount of his property, it was held that he 
was not barred from suing for the balance, {b) It did 
not appear in this case that the defendant had any other 
creditois beyond the plaintiff. And where a debtor 
conveyed his property to trustees for the benefit of 
creditors, and the deed contained a proviso making the 
same void, in case the debtor should not have made a 
fiill disclosure of his property ; upon the discovery that 
a portion of his property had been concealed, a creditor 
who had dgned the deed was allowed to proceed against 
him, it being considered that the debtor was not entitled 
to the benefit of the deed, (c) 

So it has been decided in Ecjuity, that if a man in order in equity. 
to get an abatement made of his debts, makes his cre- 
ditors believe that he is insolvent by absconding, skulking, 
or shutting up his shop, and thereby procures a release 
or an abatement, when in truth he was really solvent^ the 
Court will relieve against such release, but not if the 
party had not just cause to fear the loss of his debt (d) 



(a) CoMig y. Noyes, 6 T. R. 203. 

(6) Vine Y. MUcheUj 1 Mood. & Bob. 337. 

(c) Wenham y. Fowley S Bawl F. C. 4S. 

(d) Monger v. Kett, 11 Mod. 558. The Report of this case is 
very short and unsatisfactory. 
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Tn^mmtpry Where any preliminaiy act is to be done by the insol- 

sec to bo 

performed by vent who induces his creditors to enter into an agreement 

for composition with him, this must be carefully performed 
by him* Thus where a debtor, being in embarrassed 
circumstances, called a meeting of his creditors, where 
they agreed to accept so much in the pound upon their 
respective debts, to be secured by promissory notes to be 
given by the debtor, and that on certain debts being 
assigned to them they would execute a general release, 
and all the creditors, except the plaintiff, received their 
composition and executed a release ; and it was proved 
that the plaintiff might have received his promissory notes 
if he had applied for them, but there was no evidence that 
the debtor had given or tendered them, or that the plain- 
tiff had ever applied for them ; it was held that the perscHi 
to be dischaiged was bound to do the act which was to dis- 
charge him, and not the other party, and that the plaintiff 
was not precluded fiom suing the debtor, (a) And where^ 
by the terms of an agreement between a debtor and his 
creditors, the amount of the composition was to be secured 
by certain promissory notes, *'the notes to be given within 
*< fourteen days, the creditors assenting thereto within 
^that time," and the notes were not given within the 
fourteen days; it was held that a creditor who had signed 
the agreement had the right of action entire, and was en- 
tided to recover the whole demand. (6) Per LiUledale, J* 
** In common cases of agreements to take compositions, 
**the debtor has a reascmable time to give the notes. In 
** this case it was stipulated that they should be given 



(«) Cnade^ v. JB»BiPir> S IL & S. 180; and see BooAb^y. 
Sovdem, 9 Ctamp. 174. €food ^r. Ckenmam, 2 B. h Ad. 32S. 
{h) (hf^khm ▼. TVvtter, :i Nev. & Mhl 71. 
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within fourteen days. Suppose these facts had been 
speciallj pleaded, the defendant must have averred the 
payment of the notes within the fourteen days. In 
some acts of Parliament the specification of time is only 
^* dbectory ; here it is a matter of special agreement." 

Nor will a Court of Equity relieve the debtor if he No relief 
does not strictly perform his agreement, (a) In ex parte J^[^*** 
Bennet, {b) Lord Hardwicke, L. C, said, " The general «l«i«y« 
*'rule of Equity with respect to com{X)sitions of debts has 
'^ been rightly laid down, that the Court will not dispense 
'^with the point of time in compositions; for where a 
'^ creditor agrees to take less than his debt, so that it be 
paid precisely at the day, and the debtor fails of pay- 
ment, he cannot be relieved, (c) This was in the case 
" of common creditors and debtors : but the question here 
^^ is between a creditor and a debtor who becomes a bank- 
^'rupt, by which other persons are interested, the ere- 
^^ ditors at large. Commissioners, after a man becomes 
^'bankrupt, compute interest upon the debts no lower 
*' than the date of the commission, because it is a dead 
^'fund; and in such shipwreck, if there is a salvage of 
part to each person in this general loss, it is as much as 
can be expected. But then the case of a composition 
<^ differs; for it is broke by the default of the debtor, as 
he is guilty of a crime and a tort in becoming a bank- 
rupt ; and though the genius and turn of the bankrupt 
'< laws is altered of late, yet it is by the old acts of Parlia- 
" ment considered as a wrong. Therefore, whatever the 

(a) Sewell v. Musson^ 1 Vern. 210. Leigh v. Barry ^ 3 Atk. 585. 
Mackenzie v. Mackenzie^ 16 Yes. 372. 
(&) 2 Atk. 526. 
(c) Eq. Cas. Abr. 28, s. 3. 
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'^accident is, which happens to the debtor, it shall not^ 
^^ afiect a creditor who has compounded to take a less sum 
'* than the original debt" 

In a case (a) where the plaintiff, a creditor of defend- 
ants, had ngned scmie preliminary resolutions for entering 
into a composition deed with the defendants, but the 
trustees under the deed afterwards refused to allow him 
to rank as a creditor, it was held that he was not barred 
from suing the defendants. There Tindal, C. X, said, 
f* The defendants contend that a party who concurs in 
*^ resolutions for a distribution of the property of his 
*' debtor brings himself within the operation of a subse- 
^ quent deed by which the debtor's property is assigned 
''for the benefit of the creditors at large, and that his 
** separate right is thereby suspended till the creditors are 
" satisfied, or at least placed in the situation in which 
'' they originally stood. As a general proposition this is 
'' true, but it is not true where the party, by the act of 
** the debtor, is prevented firom taking the benefit of the 
" deed." 

Where only And where a creditor had entered into an agreement 

creditors a^rae to accept a composition of his debt, but the other cre- 
oompc^lon. ^^^^ ^^^ ^^^ become parties to the agreement or com- 
position, it was held that it was not binding upon him. (b) 
The consideration for the plaintiff's undertaking to 
accept a composition was understood by the Court to be 
the contemplation of a general composition, and that as 
this did not take place, the plaintiff was not debarred 

(a) Garrard v. Woolner, 8 Bing. 258. 

(b) Reap v. Richardson, 2 C, M. & B. 422. 
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firom suing for the whole of his debt. Lord Abinger, C. B«, 
there said ^^ I am by no means prepared to say, that 
^' if several creditors were to sign an agreement for a 
'< composition on the faith of the others coming in, and 
*^ they afterwards repented, before the others came into 
** the arrangement, it would still be binding upon them, 
^'and that there would be no locus pcenUeniim for them. 
• • • • Judges and juries are disposed to look with a 
&yoTable eye upon agreements of this nature, but 1 do 
not know of any case in which it has been held, that 
*^ sAer such an agreement has been entered into by some 
** of the creditors, and a considerable creditor has stood 
** out, the others who signed it were bound." And per 
Aldersofh B., *' It seems to me that the plaintifis contem- 
*^ plated the assent of all the creditors to the composition, 
^^ and not the assent of one only." 

Care must be taken, in the case of an assignment of a Beedofassign* 

trader's stock in trade and effects, that no trading partner- create trading 

ship is created amongst the creditors who sign the deed, ^i^|^^^^ 

for, as has been before observed, such a consequence diton aigning 
would invalidate the assignment as against the creditors 
who do not execute it (a) 

Where defendant pleaded to an action of assumpsit as Debtor moat 
to all, except 20/. 9s. non asswmpsit ; and as to that sum, amount of^the* 
that the defendant being in embarrassed circumstances, ^'^"■"P^^^i'- 
the plaintiff and other creditors agreed to take five shil- 
lings in the pound, and that he was ready and willing to 
pay to the plaintiff his amount of the composition, but 
that plaintiff refused to receive it, and discharged de- 

(a) OweuY. Body, 6 Ai.8i EH. 2S. 
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fendant Scorn tendering or paying it ; it was held that the 
plea was bad, as not showing any consideration for the 
plaintiff's dischai]^g defendant from the payment of the 
composition. And Parke, B., said that the proper 
mode of pleading in that case would be^ to plead as to 
the residue, minus the sum due upon the composition, 
and pay that sum into Court. It must be noticed that 
the plea in this case was not a plea that the defendant 
had tendered the amount of the composition and that the 
plaintiff had refused to receive it. If this had been the 
plea, it seems that it would have been sufficient on the 
ground that a legal tender is equivalent to payment, so 
far as to bar an action for damages. But even in that 
case the amount of the sum tendered, u e., the com- 
position^ ought to have been paid into Court, (a) 

And where the plaintiffs and other creditors of defend- 
ant entered into an agreement to accept a composition of 
fifteen shillings in the pound, payable in two instalments, 
and a surety agreed to pay a sum of money in part pay- 
ment of the first instalment, and accept a bill of exchange 
drawn by defendant in part payment of the second ; and 
it was agreed that several bills of exchange, the amount 
of which was equal to the residue of the sum payable on 
the composition, which had been before indorsed by the 
defendant and handed over to the plaintifis ** should be 
*^ considered as part payment of the said fifteen shillings 
'^ in the pound ;" it was held, that unless the bills were 
paid at maturity, the defendant remained liable to make 
good sufficient to pay the fifteen shillings in the pound, (b) 

(a) Cooper v. Phillips, 1 C, M. & R. 649. 

(b) Constable v. Andrew, 2 C. & M. 298. 
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It will be observed that the two last cited cases have 
reference only to the liability of the debtor, under the 
circumstances stated, for the amount of composition 
agreed upon. It must not be forgotten, that, where he 
has made default in performing the conditions imposed 
upon him as his part of the agreement, he remits his 
creditors to their original rights, and may be sued by 
them for the full amount of their respective debts (a). 

Although it is too clearly established by the current Where agree- 
of authorities to be questioned, that a mere accord intoaoompo- 
without satisfaction is no bar to an action, and cannot be J|^^*^t^ 
pleaded as such ; yet an agreement for a composition •» "^T* •^ 
entered into by creditors with their debtor, even although 
that agreement has not been carried out, provided there 
has been no default on the side of the debtor in perform- 
ing his part in the arrangement, has been held binding, 
so as to prevent a particular creditor from suing for his 
original debt (i). 

The following case (c) strongly illustrates this principle. 
In consequence of a communication from their debtor, 
A. and three others of his creditors met, and signed a 
written memorandum, whereby they agreed to accept 
payment of their debts, by his covenanting and agreeing 



(a) See the cases of Cranley v. Hilary, 2 M. & S. 120. Booihbey 
V. J^nodenj 3 Camp. 174. Oood ▼. Ckeesmanj 2 B. & Ad. 328. 
Oughton Y. Trotter, 2 Nev. & Man. 71. Ex parte Betmetj 2 Atk. 526. 
Zeigh Y. Barry, 3 Atk. 6S5. 

(b) Peytoe's case, 9 Rep. 79 6. Allies y. Probyn, 2 C, M. & B. 
408. Cottingboume y. ManteU, 5 M. & W. 289. Yin. Abr. Accord. 
A. (11.) Com. Dig. Accord. (B.) See supra, pages 20, 24. 

(c) Good Y. Cheesnum, 2 B. & Ad. 328 ; and see Tadock y. 
Smith, 6 Bing. 339. Bradley y. Gregory, 2 Camp. 383. 
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to pay to a trustee of tiieir noraiaatioQ one-third of his 
annual income, and executing a warrant of attorney as 
a collateral security until payment thereof. It did not 
appear whether or not the debtor was present when the 
paper was signed, nor did he ever sign iu There were 
other creditors besides these four, and one in particular^ 
B., never acceded to the agreement, nor was any trustee 
ever nominated, nor covenant entered into, nor warrant 
of attorney executed, as provided therein. A. afterwards 
brought an action against the debtor for his original 
demand : and at the trial Lord Tenterden, C. J., left it 
to the jury, as the only question of &ct in the case^ 
whether the agreement entered into by the four creditors 
was conditional only, depending on B/s assent, or ab* 
solute, in which latter case he was one of opinion, that 
the defendant was entitled to a verdict. The jury 
found for the defendant A rule nisi having been ob- 
tained to enter a verdict for the plaintiff, according to 
leave reserved, it was contended, before the Court in 
Banc, that the defence relied on in this case was an ac- 
cord without satis&cUon, and that the defendant never 
was released ; and also that the non-completion of the 
agreement was the fault of the defendant, since he was 
the person to be discharged, and was, therefore, bound 
to do the act which was to discharge him, and not the 
other party. But the Court held otherwise, and dis- 
charged the rule. With respect to the non-appoint- 
ment of a trustee, and the aigument that this was an 
accord without satisfaction. Lord Tenterden, C. J., said, 
^'That no such appointment took place was the fault 
'^of the creditors, not of the defendant It certainly 
'^appears that this was not an accord and satisfaction 
'^ properly and strictly so called, but it was a consent by 
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^^ the parties signing the agreement to forbear enforcing 
'Hheir demands^ in consideration of their own mutual 
engagement and forbearance; the defendant at the 
same time promising to make over a part of his income 
'^and to execute a warrant of attorney, which would have 
^' given the trustee an immediate right for their benefit 
*' Then is not this a case wbere each creditor is bound in 
*' consequence of the agreement of the rest ? It appears 
'^ to me that it is so, both on principle and on the authority 
*' of the cases (a) in which it has been held, that a creditor 
shall not bring an action where others have been induced 
to join him in a composition with the debtor; each 
party giving the rest reason to believe that in conse- 
quence of such engagement his demand will not be 
enforced. This is in foci a new (agreement, substituted 
for the original contract with the debtor ; the coneidera" 
tion to each creditor being the engagement of the others 
'' not to press their individual claims J* And per Parke, J., 
** Here each creditor entered into a new agreement with 
'^ the defendant, the con^deration of which to the creditor, 
^^ was a forbearance by all the other creditors who were 
** parties, to insist upon their claims. Assumpsit would 
" have lain on either side to enforce performance of this 
^^ agreement, if it had been shewn that the party suing 
** had, as far as lay in him, fulfilled his own share of the 
^' contract I think, therefore, that a mutual engagement 
** like this, with an immediate remedy for non-perform- 
^* ance, although it did not amount to a satisfaction, was 
^* in the nature of it, and a sufficient answer to the action/' 

It is important to attend to the grounds on which this 
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(a) See suproj page 20, note (a) and cases there cited* 
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judgment was given; namely, that here was a new 
binding agreement between the debtor and his respective 
creditors, substituted for the original contract or debt, 
which latter therefore was held to be discharged by, or 
merged in, the subsequent agreement But it must not 
be lost sight of, that the Court expressly decided that in 
this case no default was made by the debtor. If there had 
been, then the principle of the cases of Cranley v. Hitr 
lary (a), and Oughton v. Trotter (6), would have applied. 
But it should also be noticed that where a composition 
takes place, the new or substituted agreement must be one 
which is legal and valid^ and such, that the creditors may 
on their part be able to enforce it against their debtor ; 
otherwise the whole ground, on which the release of the 
former contract depends, is destroyed. Thus, where A.^ 
a clergyman, entered into an agreement for a composition 
with his creditors, whereby they agreed not to sue, arrest, 
or molest him, '* in consideration that the future income 
'' of A. might be received by B., or some other person 
** duly appointed by A., and applied in liquidation of A.*s 
** debts, after providing a competent stipend for a curate 
** to serve the church ;" and the sole income of A. arose 
from the profits of a benefice with cure of souls, and he 
never himself signed the agreement : it was held, that this 
agreement was no defence to an action brought by one of 
the creditors for his original debt (c). The Court decided 
this on two grounds : — first, that the agreement was void 
by the Statute 13 Eliz. c. 20, by which ^'all chaigings 
** of any benefices with cure hereafter of any pension or 



(a) 2 M. & S. 120. 

(ft) 2 Nev. & Man. 71. See suprct^ page 33. 

{e) Alehin v. Hopkins^ 1 Bing. N. C. 99. 
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^* with any profit out of the same to be yielded or taken, 
'' hereafter to be made, shall be utterly void." And 
secondly, that the agreement was never signed by A., 
and that, therefore, as it was as a contract '* for an interest 
^^ in or concerning lands, tenements, or hereditaments," no 
action would lie upon it And it was said per Curiamf 
The principle on which such an agreement is held to 
operate as an answer to an action by a creditor who has 
'^ come into it, is, that there has been a substitution of a 
new s^eement, by mutual consent, and on good con- 
sideration, in the stead or place of the old contract. 
This is the point established by the case of Goody. 
^^ Cheesman (a), to which we entirely accede." And it 
was certainly held in Lowe v. Egington (6)» where to an 
action of covenant the defendant pleaded that he had 
proposed to plaintiff and the rest of the creditors to 
execute a deed of composition, which was afterwards 
prepared and executed by the other creditors of the 
defendant; and that it was understood, arranged and 
agreed between the defendant and the plaintiff, that the 
latter, as one of the creditors, should execute the deed in 
common . with the other creditors, and that defendant, 
confiding in such agreement, executed the deed, as did 
all the other creditors except the plaintiff; on demurrer 
it was held that the plea was bad, as stating a mere accord 
without satisfaction (c). 



(a) 2 B. & Ad. 328 ; see «itpra, page 33. 

(6) 7 Price, 604. 

(c) Lowe Y. Egington, 7 Prioe^ 604. See aupra^ page 20. 
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AMOUNT AND NATURE OF DEBT SCHEDULED OR - 

SPECIFIED. 

As all cases of composition with creditors ought to be 
founded upon entire good faith, not only as between 
debtor and creditor^ but amongst the creditors themselves, 
anything which has a tendency to mislead those who 
consent to forego their strict rights, in order to enter into 
an accommodation with their debtor^ is looked upon with 
the utmost jealousy by the Courts, and has generally 
proved injurious to the party attempting the deception. 
Now it is obviously of great importance that the body of 
creditors should know the exact state of their debtor^s 
affiuiB, before they tie up their hands and preclude them- 
selves from the ordinary modes of enforcing payment of 
their demands. It is therefore essential that not only 
the amount of his assets, but also the extent of his 
liabilities, should be ascertained, in order that each 
creditor may exercise his discretion as to how far he will 
agree to a composition. Accordingly, it has been 
frequently decided, that wilfully to understate the 
amount of a particular debt, or what is the same thing, 
to keep back one or more of several demands, is an 
attempt at fraud on the part of the creditor. Thus it 
was laid down by Lord Kenyon^ C. J., '* That it was 
" not to be allowed that a party having several demands 
^^against an insolvent person should split those demands. 
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^'and come in under the composition deed for part, and 
'* sue for the remainder at a subsequent time, that such 
*' would be a fraud upon the other creditors, and defeat 

the very object of the composition, which was intended 

by the creditors to discharge the insolvent from all his 
** debts, as well as an oppression of the debtor, who had 

given up all his property to constitute a fund for their 

benefit" (a) 









In complete accordance with the principles laid down 
by Lord Kenyor^ it was decided in a case (6) where the 
creditor of an insolvent held two bills of exchange drawn 
by him, and executed a composition deed, containing a 
general release to the latter, in which he scheduled only 
one of the bills, that he could not sue upon the other. 
There BesU C. J., said, ** I put this case on the ground 
'^ of fraud ; I do not mean moral fraud, but fraud in law; 
*^and a practice of this sort has a great tendency to 

encourage moral fraud Without the authority of 

cases the principle is clear, that upon a composition 
** deed all the parties are supposed to stand in the same 
^< situation, and if there is any one of them who refuses 

** to do so, he must announce it at the time There 

is not the analogy which has been supposed between 
bankruptcy and compounding with creditors. In bank- 






€( 



(a) Hoimer v. Ftner, 1 Esp. 134. This is a N. P. decision, but 
on a new trial being moved for, the Court of K. B. agreed in 
opinion with the Lord Chief Justice, and refused the rule. 

(b) Britten v. Hughes^ 5 Bing. 460, dissentiente, Oaselee, J., 
who considered himself bound bj the authority of Payler v. 
HwrnershoMy 4 M. & S. 423, tn/ro, page 42, which he thought 
directly in point, and overruled by the decision the Court was 
then pronouncing. But see the remarks on that case in the text, 
t«/ra, pages 41, 43. 
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'' ruptcy ithere is no concert or understanding between 
potition and ** ^^^ creditorSi the petitioning creditor acts on his own 
a^^btok. tt responsibility, and the other creditors are not influenced 

'*by any reliance on his judgment.. •... But the msln 
^'ground on which we decide is, that if reservations like 
** this be allowed, no man will agree to a deed of com- 
^' position. Such transactions are necessaiily vberrinuie 
^Jidei, and no engagement can stand which has been 
held from the whole body of the creditors, and which 
^' it would have been material for them to know." (a) 
Nor does it make any difference whether the terms of 
the composition are, to take less than the whole debt, or 
only to receive the whole sum in a different manner^ 
and at different times : — the creditor who conceals part 
of his debt, and signs the composition deed, is equally 
estopped from afterwards claiming any other debt then 
due and concealed (a). 

Where two joint creditors of an insolvent joined the 
other creditors in a composition deed, whereby they 
agreed to take 7«. 6d. in the pound, to be secured by 
certain promissory notes, payable by instalments; and 
although the amount of their debt was 3,43 IJL 1 5s. 9d,', 
put opposite to their names, as the whole amount, only 
1,531/1 16«., and represented at several meetings of the 
creditors their debt to be of that amount ; but under a 
private agreement received several promissory notes for 
different sums, amounting in the whole to 7s. 6d. in the 
pound upon their real debt, and obtained from the 
debtor two bonds for the residue of the debt, payable 

(a) See also the case of Tabram y. Freenum, 2 C. & M. 451, 
overruling Howard y. Bartdlozziy 4 B. & Ad. 555. 
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by instalments ; the Master of the Rolls decreed that^ 
the bonds must be delivered up, but expressed a doubt 
as to the notes, being inclined to think that they might 
be enforced ; but not until the trusts of the deed were 
satbfied, and it was ascertained whether there was any 
surplus. He said, ^^ I am clearly of opinion, that till 
''the other creditors are paid the composition upon 
" their scheduled debts, the defendants are not entitled 
to receive a dividend upon anything beyond their 
scheduled debts. The only doubt is, whether, after 
payment of the composition upon all the scheduled 
debts, they shall be permitted to receive the com- 
position upon their debt beyond the scheduled 
« debt" (a). 

But the reasoning in the above cases does not apply y^y^^^ ih^^e 
where the other creditors were not kept in iimorance of " ^ ^"- 

^ ^ , oealment from 

the fact When the case of Fennel v. Day (6) was cited the rest of the 
before Best, C. J., as militating against his decision in 
Britten v. Hughes (c) the learned judge said, ^^ I only 
''decided there on the authority of Payler v. Homer- 
sham (d), that a debtor may, where the other creditors 
are not kept in ignorance of the fact, make a composition 
for a portion of his debts, and that general terms in a 
" deed may be restrained by particular terms in the same 
"instrument." But it should be observed, that it does 
not appear, from the report of Payler v. Homersham, 
that the creditors, who signed the composition deed, 
were made aware that the sum, for which the plaintiffs 
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(a) Eastabrook v. Scott, 3 Ves. 456. 

(h) Guildhall, May 1, 1828, cited 5 Bing. 463. 

(c) 5 Bing. 460. 

(d) 4 M. & S. 423, infra, page 42. 
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afterwards sued the debtor, was not included in the sum 
set over against their names at the time of their signing 
the composition deed. This case was decided on 
demurrer, and there was no averment on the record, that 
the creditors were privy to the withholdings on the part of 
the plaintifls, of the debt for which they afterwards sued. 

Debu released But the exact nature of the debts intended to be 
recital in the released in the deed of composition must be carefully 
^<^- attended to, and for this purpose the release must be 

construed with reference to the recital. Such causes of 
action only are thereby released as were in the contem- 
plation of the parties at the time when the instrument 
was executed. 

In iUustration of this principle may be cited the case 
of Payler v. Homersham (a). There debt was brought 
on a bond, and the defendant pleaded a release. Hie 
plaintiffs in their replication set out this release, which 
recited that the defendant was indebted to his creditors 
*' in divers sums of money, as set against their respective 
** names thereunder written," and that the creditors had 
agreed to take so much in the pound upon the whde 
of their respective debts, and thereupon, ^^each add 
*^ every of them did release the defendant from all man- 
^* ner of actions, causes of action, suits, debts, claims, and 
" demands in law and equity which they, or any or either 
*^ of them had against him, or thereafter could, should or 
^* might have, by reason of anything from the beginning 
*^ of the world to the date of the release." Against the 
plaintifls' names was set the sum of 2418/. Is, 9d. as the 

(a) 4 M. & S. 423. 
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amount of this demand The replication then set out the 
hand and condition, which was on the part of the defend- 
ant, jointly and severally with others to repay to the 
plaintifisy and indemnify them against, all sums of money 
which they should advance to a third party. The plain- 
ti£Bs went on to aver that the monies secured in the bond 
were not included in the sum set opposite to their names 
in the schedule, although a great part of them was due at 
the time of the execution of the release. This replica* 
don was demurred to, and the question was, whether the 
plaintifis were precluded from i^covering on the bond in 
consequence of the release they had given ? The Court 
gave judgment for the plaintiffs, on the ground that a 
particular recital in a deed will restrain the general 
words. Lord EUenborough, C. J., in delivering judg- 
ment said, ^ The argument for the defendant is, that this 
^not only releases him from the obligation, but his sure- 
^'ties also; but the replication avers that the monies 
'' secured by the bond if ere not included nor intended 
^ to be included in the release ; which averment, if it is 
''competent to the plaintifis in law to make, puts an end 
''to the question. And surely, the release being of an 
"aggregate sum, which is compounded of several debts, 
" the plaintiff may aver of which it is or is not com- 
pounded." 



t€ 



The language here used by the Lonl Chief Justice 
must be construed with strict reference to the circum- 
stances of the case then before the Court, lest it should 
at &Bt sig^t appear to sanction the doctrine that a creditor 
may keep back part of his demands or debts due to him, 
and by simply averring that he never intended to release 
such part, recover it subsequently in an action at law from 
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the debtor whom he has released. But it is clear that 
the learned Judge had no such meaning, and the obser- 
vation made by him that '^ the argument for the defendant 
" is, that this not only releases him from the obligation, 
''bat his sureties also," shews that he considered the debts 
. released by the instniment to be ordinary ascertdned 
money debts, such as are contracted in the usual course 
of commercial dealings. This is the true principle of the 
decision ; and it is analogous to the law relative to bank- 
ruptcy, where a bond given to indemnify (a), or a cove- 
nant to do a particular act (6), cannot be proved under 
the commission or fiat, and therefore a claim upon either 
of such instruments is not barred by the bankrupt's 
certificate. 

The bond declared upon, in Payhr v. Homersham, was 
one of indemnity for securing the repayment of certain 
monies, part of which only were due at the time of the 
execution of the release, and this indemnity therefore 
exteiided beyond the period of that execution. This fact 
makes an essential diiference between this case and 
others, where a bond fide ascertained money debt has 
been concealed and kept back by a creditor, with a view 
to subsequently recovering it from his debtor. In this 
view of the matter, the language of the Court, that ''a 
''particular recital in a deed will restrain the general 
'' words," is strictly correct and applicable to the point 
we are considering; namely, that the words of the release 
must have reference to the kind of debts in the contem- 
plation of the parties at the time of the executing the 
instrument. 

(a) Young v. Tayhr^ 8 Taunt. 315. 
(6) Bannister v. Scatty 6 ^, R. 489. 
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This important principle is clearly illustrated by the 
case of Bain ▼. Cooper (a)^ which was an action upon a 
guarantee under seal, for the payment of debts due from 
three persons carrying on business under the firm of 
M. & Co. to a banking company; and a composition 
deed had been executed whereby each of the creditors of 
the said M. & Co., '< parties thereto of the second and 
** third parts," did for himself, his heirs, executors and 
administrators, and partner or partners respectively, 
release the firm of M. & Co. from all actions, claims, 
and demands; and A., who was a member of the banking 
company, was named as one of the parties of the second 
part, (to whom the property of M. & Co. was assigned,) 
and had signed the composition deed. The question 
was, whether A., by thus signing the deed, had released 
the debt due from the firm of M. & Co. to the banking 
company ; and it was held that he had not, for, looking 
at the whole deed, the Court considered that A. could 
not have intended to sign as a member of the company, 
or release the debt due to them ; and that he did not 
sign the deed as a party of the third part at all (6). In 
one of the latest cases on this subject, the debtors were 
adventurers in a mining company, and the plaintiff had 
been their purser and manager ; he sued seven of the 
adventurers upon their promissory note, and in their plea 
to the action they set forth a deed, to which the creditors 
of all the adventurers in the mine were parties, and 



(a) 9 M. & W. 701. 

(&) See further on this subject, SoUy v. Forbes^ 2 B. & B. 3S. 
Upian y. Upton^ 1 Dowl. 400. Simons v. Johnson^ 3 B. & Ad. 175. 
Enderby y. Corder, 2 C. & P. 203. Lampon v. Corke, 5 B. & A. 
611. WUkinsan v. Linda, 7 M. & W. 81 ; and Story's Law of 
Agency, s. 62. 
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which contained a provisional release to them (the adven- 
turers), of the several debts mentioned in it as being due 
from them all ; the plea then alleged, that the name of 
the plaintiff was sabscribed to the deed as a creditor o^ 
and in respect of debts incarred by, the whole of the ad- 
venturers, and that the deed was executed by him as 
such creditor of them all, in respect of the debts and 
causes of action in the declaration mentioned ; i. ^., in 
respect of the promissory note. But this note had been 
signed by seven of the adventurers only ; and the repli- 
cation traversed the averment in the plea as to the 
plaintiff having executed the deed in respect of the 
causes of action in the declaration mentioned. The 
facts of the case turned out to be, that the plaintiff had 
obtained 600/. for the mining company upon the security 
of the promissory note signed by seven of them, and this 
sum had been expended for the purposes of the mine, 
and it was contended, that the plaintiff had executed the 
deed in respect of the note. But the Court held that 
this was not so ; but that the release in the deed 
operated as a release of the original debt, that is, the 
money advanced and expended upon the mine, but not 
of the note, and that therefore the plaintiff was entitled 
to recover (o). 



Where blank 
18 left by 
creditor for 
the amount 
of his debt. 



If a creditor executes a composition deed, and does 
not set the amount of his debt opposite to his name, but 
leaves a blank, he will be bound by the terms of the 
composition to the amount of his then existing debt. 
Per Curiam. — " Being executed in blank, it was exe- 
*' cuted for the amount of plaintiff's debt, whatever that 



(a) Lanyon v. Davey, 11 M. & W. 218. 
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^^ might be" (a). And where an indemnity was given 
against all debts due and owing from A., the particulars 
of which were set forth in the schedule of the instrument 
of indemnity, and one of the debts was erroneously 
understated there ; the indenmity was held to cover the 
whole amount of the debt (6). 

Where a debtor executed a deed, conveying all his Where amount 
property to trustees to sell for the benefit of his creditors, ^ned ojJ«r 
the particulars of whose demands were stated in the *#*j???*'"**°" 
deed, and a blank was left for one of the principal debts, 
the exact amount of which, being afterwards ascertained, 
was inserted in the blank the next day, in the presence 
of the debtor and with his assent, and he afterwards 
recognised the deed in various ways; it was held that 
the deed was valid (c). 

In the case of Daniel v* Saunders ((Q, the property of 
an insolvent had been assigned to one of the creditors 
as trustee, who covenanted with the several creditors of 
the insolvent, parties to the indenture, to pay them 7«. 6d. 
in the pound upon their several debts, ** and which 
''debts" were ''set opposite to their respective names 
" and seals in the said schedule thereunder written." A., 
one of the creditors, duly executed the deed, but did not 
set any sum opposite to his name in the schedule. In 



(a) Harrhy v. Wall, 1 B. & A. 108. 
• (V) Per Lord EUevharough, C. J. Hancodt v. Clay, 2 Stark. 
100. 

(c) Hvdson T. Revett, 5 Bing. 368. On this point, as to thie 
filling up of a blank in a deed after execution, see HibblewMte v. 
3PMarine, 6 M. & W. 200. 

(d) 2 Chitty, 564. 
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an action of covenant brought by A. against the trustee, 
on demurrer to the replication, which stated that A. had 
omitted to set opposite to his name the amount of his 
debt, not knowing at the time the precise amount, but 
that afterwards, and before action brought, the trustee 
had notice of the amount, and was requested to pay the 
composition upon it ; it was held, that as A. was a 
creditor at the time of executing the deed, it made him a 
party, and that, as the trustee had notice of the amount 
of A/s claim, the latter was entitled to judgment 

Effect of And where a debtor had proposed to compound with 

amount^^bt. ^^ creditors, and at the time owed to A«, 165/. Ts. Id. of 

which 100/1 was due on a promissory note, and A. stated 
himself to be a creditor only to the amount of 65/. Is, li/., 
on which he received a dividend, and signed an agree- 
ment to execute a release to the debtor, but afterwards 
refused to do so, and brought an action on the promissory 
note ; he was nonsuited by Lord Denman, C. J. (a) 

How far A point, which it may be worth while to consider, 

surety «**^""* su^ests itsclf in connection with this part of our subject, 
affected in relative to the riehts of a creditor, who has suppressed 

such a case. 

part of his demands when he has executed a release to 
the principal debtor, as against third parties. Suppose 
that A., for the accommodation of B., draws bills upon C, 
payable to B.'s order, which C. accepts. C. afterwards 
becomes insolvent, and A. is obliged to take up the bills. 
The creditors of C. agree to a composition, and execute, 
a general release to him, scheduling their respective debts 
opposite to their names. A. and B. are both parties to 

(a) Seeder v. BiUingtan, 5 C. & P. 456 ; and see Margeston v. 
AWten, 3 C. & P. 338. 
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this deed; but A., being a creditor on account of some 
different demand^ does not insert in the schedule the 
amount due upon the bills which he has been obliged to 
pay. Is the remedy of A., as against B., gone ? It is 
clear from the authorities, that A« is precluded from 
afterwards suing C. upon the bills, because he ought to 
have included that demand in the amount set opposite to 
his name in the schedule ; and it might perhaps at first 
sight appear, that he was equally precluded frotn recover** 
ing over against B., inasmuch as he had released the 
principal debtor, namely, C, the acceptor, and that, 
therefore, his remedy against B., who in contemplation 
of law is only a surety, is gone. And such, no doubt, 
would be the result, at all events at latv^ if the instrument 
executed by A* operated as a legal release to C. upon the 
bills. But it is apprehended that this is not the right 
view of the case. The release, as such, extends only to 
the debts set opposite to the name of each creditor in the 
schedule, and it is only by way of estoppel that A. is pre* 
▼ented from suing C. afterwards upon the bills which 
have not been mentioned in the schedule. He is not 
permitted as against C. to aver subsequently, that he did 
not intend to include his demand upon the bills; but this 
is a very difierent thing from releasing to C. such a 
demand, so that the surety shall be enabled to plead the 
release of the principal in his own discharge. 

Of course in such a case, A. would not be entitled to 
any dividends under the composition deed in right of his 
demand upon the bills. By omitting to schedule or 
specify their amount,. he would be considered to have 
completely exonerated the estate of A. from the payment 
of them, or any part thereof. 

E 
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CHAPTER V. 



Creditor 
agreeing to 
accept a oom- 
poritioii. 
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Where the creditor of an insolvent had consented to 
accept a composition of his debt^ and ordered a draft of 
the deed of assignment to be sent to his attorney for 
penisalj who approved of it, and the deed was executed 
by the debtor and the rest of the creditors, but the above 
mentioned creditor afterwards refiised to execute the 
same, it was held that he could not sue for the original 
debt (a) Lord Kenffon, C. J., said, that *^the principle 
*^ upon which the action could not be maintained was, that 
*^ in consequence of this act of the plaintiff's the defend-- 
'*ant had parted with all his property, and the other 
<* creditors had been induced to execute the deed.'' And 
on another occasion (6) whems there had been a meeting 
of the creditors, of A«i who was in embarrassed circum- 
stances, at which B., one of the creditors, was present, 
and it was agreed, that if the statement then made by the 
insolvent was correct, they would accept a composition 
and give him a release } and B, subsequently promised 
to come into the composition and execute the deed; but 
afterward?, when the d^ed had been executed by the 
other creditors, and a. tender, of certain acceptances pro- 
vided, by the terms of the ag;reement had been made to 



(a) ,JBt(tier y. Rhodet^ 1 Esp. 236, suproj page 22. 
(6) Bradley v, Gregory ^ 2 Camp. 383, supra^ page 21. 



it 
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6., he refused to accept them or execute the deed, he was 
not allowed to recover in an action brought for his ori- 
ginal debt. Lord Ellenboroughy C J., then said, ''It is 
''said this agreement is executory, and therefore can be 
"no bar. I think it is executed. Everything on the 
"defendant's part was performed. As far as depended 
"upon him there has been satis&ction as well as accord. 
" It is the plaintiff's own fault that he has not enjoyed 
" the full benefit of all that he stipulated for. Accord is 
no bar without satisfaction ; but a party is not to be 
permitted to say there is no satisfaction, to whom 
" satisfaction has been tendered according to the terms 
" of the accord." 

If creditors act under a composition deed they are as Creditors 
much bound as if they had signed it (a) Thus, where J[*J^ ^\^ 
there had been a deed of assimment of all a debtor's ^^y ^^« ^^ 

^^ signed. 

effects to trustees executed by the debtor, but not by the ^ 
trustees or any of the creditors, but the trustees with the 
knowledge and approbation of one of the creditors acted 
under it, and took possession of the property belonging 
to the debtor; this creditor was not allowed to set up this 
deed as an act of bankruptcy. (6) Gibbs, C. J., said, 
^'Here, although Bloom (the petitioning creditor) did 
" not formally sign and seal the deed, he was privy to its 
" contents, and he approved of the trustees' taking pos-* 
" session of the property under it, for the purpose of being 
"distributed among himself and the other creditors. 



(a) Sx parte Sadler and Jackson^ 15 Yes. 52. JSx parte Camk" 
toeU, 1 Rose, 313. Ex parte Lawe^ 1 Glyn & Jam. 7S* JBx parte 
Shawj I Mad. 598. 

(b) Back- V. Ooochy 4 Camp. 232; and see IBcka v. Burfitt^ 
4 Camp. 235. Williams v. Walsby, 4 Esp. 219. 

E 2 
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WHERE DEED IS NOT 



Doctrine in 
equity. 



it 



€( 



''Indeed it i^ admitted that in point of &ct he did assent 
to the deed. Having done sO| I am of opinion that he 
cannot now turn round and say that it was fraudulent" 
And it has been laid down by Lord Kenyan, C. J., 
that where creditors have not actually signed a deed of 
composition, but have taken the security proposed by 
the agreement, they are to be considered as having 
acquiesced in it, and are bound by it. (a) 

In the case of Spottuwoode v. Stochdale (6) the doc- 
trine in question is thus stated by the Lord CAanceBoTf 
" I take it to be quite clear that if creditors are to 
'' execute a deed of assignment by a time stated therein, 
''and it is provided by the deed that in case they do not 
" do so, the deed shall be null and void, in case they do 
" not execute the deed within that time, the deed is void 
" at law. (c) This deed, therefore, was void at law for 
" that reason. But it is the constant course in equity, 
" that if creditors act under such a deed, and thereby 
" treat it as valid, although they have not executed it, a 
" Coiut of Equity will also act under it, and treat it as 
" valid, whether such creditors have signed it or not." 



Bill for en- 
forcing trust- 
deed, where 
several of the 
creditors 
refused to 
accede to it, 
dismissed. 



But although the Courts will uphold arrangements 
for composition against those who have directly or 
indirectly made themselves parties to them, yet they 
are jealous of any interference on their part which 
would have the effect of prejudicing the position of 



(a) JoOif y. WaUis, 3 Esp. 230. 

lb) Cooper, C. C, 102. 

(c) It will be seen, however, from the cases cited above, that 
even at law the deed is not treated as void, where the creditors 
have by their conduct signified their acquiescence in it. 
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creditors who may not have assented to the arrange- 
ment 

Thus where the property of an insolvent was conveyed 
by deed to trustees, under trust to sell for payment of 
his debts, should the creditors come in and accept the 
composition thereby made, and several of the creditors 
refused to come in, and in consequence of such refusal 
the trustees declined to execute their trust, and a bill 
was brought in to establish the deed, and have the trust 
property sold, and the money applied in discharge of the 
creditors coming in under the deed ; the Master of the 
Rolls dismissed the bill, on the ground, that the meaning 
of the conveyance was that it should be for the benefit of 
(M the creditors or none, (a) 

It has been decided that creditors whose names have ScheduM 
been scheduled in a trust-deed for the payment of debts, ezecatiiigdeed' 
but who have not executed the deed, need not be made ?L*^*J!!I5L 

' not be partiet 

parties to a Bill filed in Equity for the purpose of carrying ^ ^j^ ^ 
the trusts of the deed into execution, (b) The Lord 
Chief Baron in delivering judgment said, " The mere 
** engagement by a person to pay the creditors, if he gets 
^* in the fund, will not make them piu'ties to any contract 
''for their payment; though, no doubt, where the 



(a) AOurtm y. Worthy (A. D. 1764.) 1 Dickens, 875. From 
the report of this case it does not appear, that there was any 
proviso rendering the deed void in case all the creditors should 
not come in. The intention of the deed, however, in the judgment 
of the Master of the Rolls, was that they should. 

(b) Prosser t. Edwards, 1 Y. & CoU. 481. See also the ob- 
servations of the Lord Chancellor in Hamil^m v. Hovghton, in 
Dom. Ftoc. 2 Bligh, 186. 
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f* creditoiB are parties to, and interested in^ a contract 
** of that natore, they must be made parties to a bill for 
<^ parrying that contract into effect" 

Creditor Where any of the creditors execute by attorney, the 

mcatimg by execution should be in the name of the principal, (a) 



PUtes the deed. 



Where only One partner has no authority* from the mere circum- 

one of sereral * . •• , . 

partners eze- Stance of partnership, to bmd his co-partner by deed, 
although, for the convenience of commerce, he is allowed 
to dp so in the case of negotiable instruments, (i) 

Nor does a general partnership agreement, though 
under seal, authorise the partners to execute deeds for 
each other, unless a particular power be given for that 
purpose, (c) 

m 

A co-partner's subsequent acknowledgment of the 
authority of a partner to bind him by deed, will not be 
sufficient, {d) But a partner may bind his co-partner 
by deed, if he have a special power under seal for that 
purpose, (e) 



(a) Combe's case, 9 Co. 76. FrarOm v. Small, 2 Ld. Raym. 
1418. Bar/ord Y. Stuckey, 2 B. & B. SBS. Wilks y. Back, 2 East, 
142. Berkeley v. Hardy, 5 B. & C. S65. Story's Law of Agency, 
8. 148. The best and safest mode in such a case is, to sign the 
mune of the principal A. B., and add, " by his attorney C. D." 

(b) Harrison v. Jackson, 7 T. R. 207 ; and see Hall v. Bain- 
bridge, I Man. & Gran. 42. Green v. SutUm, 2 M. & Rob. 271. 

(c) Per LordKenyon, C. J., in Harrison v. Jackson, 7 T. R. 207. 

(d) Steiglitz v. Egginton, Holt, N. P. C. 141. Brtdtm v. Brutton, 
1 Chitt. 707. 

(c) AppUton V. Binks, 6 East, 148. Berkeley y. Hardy, 5 B. & C 
355. 
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If^ however, one partner executes a deed for, and on 
behalf of the tirm, in the presence and with the consent 
of the co-partners, this will bind the fhm ; and his one 
seal will be sufficient ; the sealing and delivery by him 
being taken to be the act of alL (a) 

But, aldiongh the doctrine, that one partner has no Diflerenoe in 
implied authority to bind his co-partners by deed, holds between « 
good with r^ard to every deed which operates in the ^J^^ * 
nature of b grant, yet a contrary rule has been laid 
down with respect to a release. Thus, it has been 
stated generally, in a woric of authority (ft), that ^i( 
** there are divers obligees, and one release, it bars all." 
And in Perry v. Jackson, (c) Lord Kenyon says, " It is 
'< admitted that one partner may do several acts to bind 
*^ the interests of all ; he may release as well as create a 
** debt," And where to an action brought by W. and 
another, a release was pleaded which had been executed 
by W. alone, and it was objected, that as it did not 
appear that the interest in the subject matter of the 
release was in W., the release by him would not extin- 
guish the debt, Parke, B. said, ** Would not the release 
by W. put an end to the contract, on the action being 
brought in his name ? Gibson v. Winter {d) seems to 
*' me an authority that it would. The matter was there 
** a good deal considered, and it was held, that whatever 



(a) BaM v. DunsterviUe^ 4 T. R. 313 ; as to doctrine in Equity, 
see Bum y. Bum, 3 Yes. 573. 

(b) 1 Roll. Abr. 410 (D). See Ruddock's case, 6 Rep. 25, as to 
the distinction between the release of a joint interest or benefit, 
and the release of a joint charge or burthen. 

(c) 4 T. R. 519. 
(<0 5 B. & Ad. 96. 
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'< constitutes an answer to the demand for which an 
'* action is brought, as against the plaintifiP ou the record, 
'^is a bar to the action, although brought for the benefit 
" of others, who have no mode of enforcing their claim, 
'' except by suing in the name of the plaintiff. It is 
quite enough if W. could not sue on account of there 
being a release." (a) The following remarks are taken 
from Wation on Partnership, {b) ** When a trader is 
** unable to satisfy the demands of his creditors, to save 
** the trouble and expense of a commission of bankruptcy, 
** upon his giving up all his effects, they may agree to 
'^ accept a certain proportion of the debts due to them in 
*' satisfiustion of the whole. This can only be done by 
''deed, and there is generally introduced into it a clause 
^'of release^ If co-partners are creditors, and come in 
*' under the composition deed, it binds all, if executed 
''by one, and may be pleaded in bar of an action 
"brought for the previous debt, either in conjunction 
"with him who executed it, or by the others as 
"surviviog partners after his death." (c) 

In the case of Hawkihaw v» Parhim (J), in reply to 
a question by the Lord Chancellor, whether, if two 
partners have a demand against a principal and surety 

(a) TFtOmoft v. Ztmfo, 7 M. & W. 86. IjiWalmsUyy. Cooper y 
11 Ad. & EIL 220, Pattewn^ J^ said, ** I doubt whether a release 
*' by A. of a debt due to him would release debts due to him and B. 
•'jointly." 

(b) Page 225. 

(c) See the case of Bain ▼. Cooper, 9 M. & W. 701, and the 
remarks there as to the nature of partnership in joint stock 
companies, and the effect of a release given by a member of the 
company. 

(d) 2 Swantt. 554. 
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by bond, and one professing to act for the other as well 
as himseli^ signs, seals, and delivers a release, that release 
is at law valid against himself^ if void against his partner; 
the Solicitor General {tSir Robert Oifford) amicus curus 
stated, that he had never known the point occur in 
practice, but thought that the release might be pleaded ; 
that a deed, amounting to a mere acceptance of terms of 
composition, executed by one partner, is not binding on 
the rest, but that a release so executed binds all; the 
release of a joint obligation by one being at law an 
extinguishment of the debt 

In WilUams v. Walsby (a), the question was, whether 
a release, signed by one of three assignees of a bankrupt's 
estate, in the presence and by the consent of another of 
them, but with only a general authority on the part of 
the third given to the two others to act for him ; and 
Lord EUenborough said, that that was not sufficient to 
support a release. There should have been a special 
authority from the third assignee to execute the deed, 
and the general authority given by him to the other 
assignees, did not warrant their signing a release on his 
behal£ 

(a) 4 Esp. 219. 



67 



58 



CHAPTER VL 

PB0VI80 IN CASE OF NON-EXECUTIOM BY ALL THE 

CREDITORS. 

Expediency of Thb expediency of introducing into every deed of oom- 
^ position a proviso for making the same void m case it is 

not executed by all, or the most considerable part of the 
creditcM^, is strongly stated by Bayley, J., (a) '' There 
'^can be no doubt that an agreement for a composition 
*<ou^t to contain a clause to that effisct, and that no 
*'man in his senses ought to sign such an instrument 
** without it, for otherwise the object of the instrument 
^* may be defeated. If a party, at the time when he signs 
''an instrument, annexes to his signature a condition, 
'' that the deed is only to have effect against him in case 
'' aU the creditors sign it, it will be void as to him unless 
" they do sign." 

Courts incline The leaning of the Courts, however, has been to uphold 
^al^J^tvlaf *^* the validity of deeds of composition, whenever they could 
deeds of com- do SO without directly militating against such a proviso 
as we are here considering. Thus, where there was a 
proviso in the deed, that if all and every of the creditors, 
whose debts respectively amounted to more than 51, 
should refuse to execute, or to otherwise consent to the 
deed within six months from the date thereof, it should 

(a) Leims v. Jonesy 4 B. & C. 511. 
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cease and become void to all intents and purposes, and 
the deed was not executed by some of the creditors, 
whose debts respectively were above 6L ; it was held that 
the non-execution by them was not sufficient to avoid 
the deed, without evidence to prove, that they or any of 
them actually refused to execute or consent to the 
deed (a). That was a case which turned upon the 
liability of the assignees under a composition deed, for 
rent due upon a lease conveyed to them by the deed of 
assignment; and the Court of K. B. was clearly of opinion, 
that as the deed vested the whole interest in the assig- 
nees, unless it was divested out of them by the absolute 
refusal of some one of the creditors to execute or other- 
vnse consent to the deed^ the interest which had once 
vested continued in them ; and that being so they were 
liable for rent So where there was a deed of composition 
and assignment to trustees, with a proviso, that the trus- 
tees and the rest of the creditors should execute the deed 
within a certain time specified in it ; and two only of the 
trustees executed the deed; it was held that the non- 
execution by the others did not make the deed void (&)• 
And where, by an agreement between defendants (who 
were in embarrassed circumstances) and their creditors, 
the property of the defendants was put into the hands of 
trustees for the benefit of the creditors, and the defend- 
ants were to execute to the trustees a conveyance of all 
their estate, in which deed there were to be inserted all 
other and usual and necessary clauses and conditions; 
and the trustees afterwards tendered for execution by 
the defendants a conveyance of all their estate, containing 



(a) Holmes v. Love^ 3 B. & C. 242. 
(6) Smaa V. Manvoody 9 B. & C. 300. 
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a clause of release, which the defendaats objected to as in- 
sufficient, it not having been executed by all the creditors, 
and refused to execute the same, and the meeting was 
adjourned, in order that it might be ascertained whether 
a creditor, whose signature to the instrument was wanting, 
would execute it, and in the meantime the plain tiffe 
(creditors of the defendants) commenced an action against 
the defendants ; it was held that the plaintiflls, who as 
creditors were parties to the aforesaid agreement, could 
not sue for their original debt, at least not until the con- 
veyance had been executed by all the creditors, and 
refused by the defendants (a). Tindal, C. J., said, ^' I 
*<do not say that an absolute refusal to execute the 
^ conveyance, as it stood, might not have remitted the 
''creditors to their right, but in the present case it is 
''only necessary to observe, that there is no evidence 
" of a sufficient tender of any release." 

And the same inclination to give effect to composition 
deeds, by construing their provisions more according to 
their spirit than the strict letter, is shown by the decision 
in the following case. 

Where by the terms of a composition deed, all the 
estate and effects of the debtor were assigned to trustees 
upon trust to pay certain judgment creditors, and 
creditors whose debts did not amount to 10& respec- 
tively, in full, and at the expiration of nine months 
afterwards, to pay all the other creditors the amount of 
5s. in the pound, and there was a covenant by the 
creditors that they would release their reiq)ective claims 

(a) TaOocky. Smith, SBiag.SSd. 
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to the insolvent ; and the indenture contained a proviso, 
that in case any creditor whose debt should amount to 
100/., or any two creditors whose debts together should 
amount to 150/., should not execute the deed within 
three calendar months, the deed should be void ; and 
the other creditors executed the deed within three 
months, but the two judgment creditors, whose joint 
debt exceeded 150/., did not execute the deed at all ; it 
was held that the deed was not thereby rendered void, 
the intention manifestly being, that only those were to 
execute the deed who were to receive the composition 
under it (a). 

But where the provisions of the deed distinctly 
contemplate the assent of all the creditors, and one or 
more of them refuse to accede to the arrangement, a 
creditor who may have signed the deed is not precluded 
from recovering his whole debt Thus, where by a 
composition deed it was provided, that in case all the 
creditors did not accede to the terms therein proposed, 
and execute the deed within three months from the time 
of its date, it should be null and void ; and one creditor 
whose debt was enumerated in a schedule annexed to 
the deed, and who had refused to execute it, although 
most of the others had signed, received the sum of 40JL 
in full of his demand, and thereby relinquished all 
further claim as against the debtor, without coming into 
the arrangement made with the general creditors under 
the terms of the deed, it was held, that the deed was 
void ; and that consequently a creditor, who had signed 
it, might sue for his original demand (ft). 



((0 Wells Y. OreenhiO, 5 B, Sc A, ^9. 
tp) Spooner v. Whuiony 8 B. Moore, 580. 
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In taking advantage however, in pleading, of sneh a 
proviso, the allegation of its non-performance should 
come from the party who seeks to avoid the agreement 
or deed, and it is not to be considered as a condition 
precedent, of which the debtor, who sets up the agree- 
ment or deed in bar of the creditcnr's claim, must aver 
performance. Therefore, in an action against a debtor, 
the plea may set out the agreement, and need not allege 
that all the creditors concurred in and signed the 
instrument; but the replication should state that they 
did not so concur, and the best mode of doing this 
would be by a special traverse (a). 

Where ere- In a case where by the terms of an afinreement it was 

ditoracts . . "^ . ^^ 

under the deed, provided, that if all the creditors whose debts amounted 

does'not ^ ^^ ^^* ^^^ ^^^^ ^^E^ ^^® agreement within a certain time, 
execute it ^^ agreement was to be null and void, and a security was 

given for the payment of certain instalments ; and two of 
the creditors of the above description did not sign the 
agreement within the specified time ; it was held, that as 
they had taken the security proposed by the agreement 
for the composition deed, though they had not actually 
signed it, they must be taken to have acquiesced in it, 
and were bound by it (6). 



Doctrine in 
equity. 



We have seen that a Court of Equity is disposed to 
act in the same spirit, and carry the principle even still 
farther ({?). 



Where the 
deed is con- 
sidered as an 
escrow. 



But where before the execution of a composition deed, 
it was agreed in the presence of the surety for payment 

(a) See Maihews v. Taylor^ 2 M. & 6r. 667. 

(b) JoUy V. WaUis^ 3 Esp. 228. Supra^ page 52. 

(c) Supra, page 52. 
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of part of the composition, that it should be void unless 
all the creditors executed it; and the surety then at the 
same interview executed the deed, and it was then 
delivered to one of the creditors to get it executed by 
the other parties, it was held that the delivery of the 
deed by the surety was conditional and not absolute on 
his part — ^that the deed was an escrow (aX and that as all 
the creditors had not signed it, the surety was not bound 
by it Per Curiam^ ^'The conversation which took place 
previous to the execution of this deed must be taken as 
part of the whole transaction ; and if so, the subsequent 
^< delivciy of the deed by the defendant was conditional 
^^ and not absolute on his part** (6). 

Where there was a clause in an agreement for a com- Eflbet of the 
position, providing, that in case any of the creditors bodyofthe^ 
having debts above 10/L should refuse to come in within ^^^"^^^ 
fourteen days from its date, the agreement should be release, 
void ; and this agreement was signed by A. and the rest 
of the creditors, with the exception of B., whose debt 
amounted to 150/L, and a deed was afterwards prepared, 
which embodied the terms of the agreement, with the 
exception of the clause respecting the effect of all the 
creditors not coming into the arrangement, and contained 
a release, but set out the circumstances as a considera- 

(a) Gare however must be taken, that the delivery of the deed 
as an escrow, be to a stranger ; for if the deed be delivered to the 
party to whom it is made, as an escrow npon certain conditions, 
the delivery is absolute, and the deed will take efiect immediately ; 
nor will the party to whom it is delivered be bound to perform tlie 
conditions. Shepherd's Touchs. 58. 1 Inst. 36 a. Tkoroughgood^s 
case, 9 Co. 137 a. As to whether a deed is to be considered an 
escrow or not, see Botvker v. Burdekin, 11 M. & W. 428. 

(b) Johnson v. Baker, 4 B. & A. 440. 
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lion, and the deed was signed by A. and several of the 
creditors, but 6. proved that be refused to come into the 
arrangement, and that the agreement was tendered to 
him for signature, but not the deed; in an action on 
two promissory notes brou^t by A. against one of the 
trustees under the deed, who had given the notes as a 
security for the amount of 6t. in the pound. Best, C. X, 
said (a), " The question will be, whether the execution 
''of the deed was improperly stopped by the defendant? 
'' for if he changed his mind and did not use due diligence 
** to get the creditors to execute, it will be his own fiiult, 
'' and he cannot set it up now as a defence. I agree with 
'' the case (6) decided in the Court of EL B., but all that 
** is there laid down, is, that it is not enough to produce a 
''deed, and say, we do not find the signature of the cre- 
"ditor; but you must go further, and shew that he actu- 
" ally refused to execute it No doubt the agreement is 
*' merged in the deed. My present opinion is, that look- 
" ing at the whole of the deed, the other parts of it con- 
" trol the release. I am also of opinion that the deed 
** and the giving of the notes must be taken to be one 
"transaction* The understanding of the parties must 
" have been, that the notes were not to be acted upon, 
unless the defendant retained possession of the funds^ (e). 



C( 



(a) Enderhy y. Corder^ 2 C. & P. 203. The Court on application 
for a new trial held that the opinion expressed by the Lord Chief 
Justice was correct. 

(h) Hobnea ▼. Love^ 3 B. & C. 243. Sisprt^ page 59. 

(c) See wproy page 42. 
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CHAPTER Vn. 

BIOHT8 AND LIABILITIES OF TRUBTEBS UNDBB 

COMPOfiCTION DEEDS. 

It has been held at Niii Prius that the assignees of Whether 
an insolvent estate are not bound to accept of a lease, of ^mdtoaooept 
the existence of which they were not aware at the time * ^••^ 
when they executed the deed, and which turns out to 
be prejudicial to the creditors, but that the question, 
whether, after they were aware of it, they have so dealt 
with the property as to make themselves assignees of it, 
is a question of fact for the jury (a). 

Li the case (a) to which I refer, and which turned Analogy 

between conir 
upon this point, Lord Tenterden, C. J., said, " I think position and 

''that persons taking an alignment like this, for the thiaren^'" 

'' benefit of creditors, are for this purpose in the same 

'* situation as assignees of a bankrupt, and consequently 

'' not bound to take anything which they may consider 

'' injurious to the creditors. I am of opinion, therefore, 

''that they have the same rights of dealing with the 

" property, to ascertain whether it is likely to be beneficial, 

" and among others, to put up a lease for sale, to try 

" whether anything could be made of it, without thereby 

" charging themselves with it So I think these defend- 

" ants would have the same power and protection, if in 



(a) Carter v. TFome, Mood. & Mai. 479. 

F 
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^' the evidence you think that was all they intended by it. 
** If, however, they do anything beyond this, if they even 
'^ deal with the estate as their own, and use it in a manner 
*' injurious to the persons otherwise entitled to it, they 
** are not within this protection" (a). 

It will be observed, that the above doctrine has only 
the authority of a Niri Prius decision, and must be 
received with caution (6) ; for there is a very important 
distinction between Composition with creditors and Bank- 
ruptcy, arising from the 75th section of 6 Geo. 4, c. 16 ; 
whereby it is provided, that a bankrupt shall be dis- 
charged from the payment of rent and performance of 
covenants under a lease, if the assignees decline the 
same, ^' in case he deliver up such lease or agreement to 
« the lessee, or such person agreeing to grant a lease, 
'^ within fourteen days after he shall have had notice that 
*Uhe assignees shall have declined, as aforesaid.'' So 
that, if the assignees do throw up the lease, the bankrupt, 
who has been stripped of all his beneficial property, is 
not obliged to sustain the burthen* of a prejudicial lease. 
But as there is no legislative provision of this nature in 
favour of debtors amicably compounding with their cre- 
ditors, it would seem hard that the former, after all the 

rest of their effects has been taken from them, should be 

■ I.I _^^.^ 

(a) On the right of the assignees of a bankrupt to ascertain 
whether the acceptance by them of a lease will be beneficial to 
the estate or not, vide Turner v. Richardaon^ 7 East, 339. JBout' 
diUon V. DaUoTiy 1 Esp. 233. Hanson v. Stevenson, 1 B. & A. 303. 

(b) See the observations of Patteson, J., with reference to 

Carter v. Wamej in How v. Kennetty 3 Ad. & El. 659. That 

learned Judge there says, " It is a new proposition to me, that, 

^* where property is assigned by deed to a trustee, the assignee 

" can repudiate it." 
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Still liable upon a lease, which, after trial, their assignees 
discover to be too little beneficial to accept (a). It 
might, perhaps, be not unsuccessfully contended, that 
the assignees, having signed the deed, must take all or 
none ; either accept the whole property of the insolvent, 
and make the most of it, or repudiate the trust as pre* 
judicial altc^ther, and refuse to execute the instrument. 
And it might be advisable to make an exception of the 
lease in the assignment, where doubts are entertained of 
its being a beneficial interest. But if the assignees do 
act as owners of the lease, they must be considered to 
have taken it, and are therefore liable upon the covenants 
of the lease (ft). 

The following case (c) is in favour of the view taken Action for use 
above of the liability of the assignees, although it turned brought i^nst 
ultimately upon a somewhat difierent point A trader, *™**®««' 
being in difficulties, executed a deed of assignment to 
trustees of all his stock in trade, household goods, debts^ 
estate and efiects, in trust to sell for the benefit of his 
creditors. No express mention was made in the deed of 
his interest in certain leasehold premises which he held 
under a demise. The insolvent's family continued on the 
premises a short time after the assignment, carrying on 
the business, and accounting to the trustees. They then 
left, and the trustees put in a shopman, who continued 
to carry on the business, accounting to them, for about 
a week. No new stock came into the house. A few 

(a) See the remarks by Taunton, J., in Haw v. KenneU, 3 Ad. 
& EU. 662. 

(h) Carter v. Wame, Mood. & Mai. 479. 
(c) How v. Kennett, 3 Ad. & Ell. 659. 

F 2 
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days afterwards the shop was shut up, but the man slept 
at the house for the purpose of taking care of the goods, 
until the property remaining on the premises was sold by 
auction, by order of one of the trustees. This trustee 
then tendered to the landlord half a year's rent, for 
which, he said, he considered the assignees accountable, 
and the keys of the premises. The landlord agreed to 
take the rent, but refused the keys, saying, that he had 
nothing to do with them until Midsummer of the follow- 
ing year. He afterwards brought an action of assumpsit 
for use and occupation against the assignees. The de- 
fendants had a verdict at the trial, and the Court of K. B. 
refused to grant a rule for a new trial, on account of the 
form of action which had been adopted. Littledale, J., 
said, *^ I agree that an assignment at common law charges 
the assignee with the premises unless he disclaims. 
But the question here is, whether an action for use and 
occupation lies ? The defendants became assignees of 
a yearly term in the premises, but did they actually 

enter and take possession? If they took to the 

'^premises under the assignment, use and occupation 
^< lies ; if they merely used them to sell the goods, it does 
'* not necessarily follow, in point of law, that they are liable 
** in this form of action. Perhaps an action of debt might 
" lie, the declaration stating, that the term was assigned 
'^ to the defendants ; but in an action for use and occu- 
pation, it must be shewn that the defendants in &ct 
occupied." Patteson^ J., also threw out the same 
suggestion, that an action of debt might perhaps be 
maintained, '' but not an action for use and occupation, 
** unless an actual occupation were proved. That was a 
" question for the jury." 
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Where the assignees of an insolvent estate advanced Tnnteet 
to a third party, with whom the insolvent had before the nion!q^"^ 
assignment lodged goods for sale, as an indemnity for a 
debt due fix>m the insolvent to that third party, a sum of 
money for the duties claimed upon the goods, upon his 
representation that he could sell them at a price named, 
which would leave a surplus after dischaiging his own 
lien, and he was unable to eflPect the sale at the price 
agreed on ; it was held, that the assignees might recover 
back the money so advanced, as having been paid on a 
consideration which had fidled (a). 

If money is placed in the hands of a trustee, to be MThen action 
distributed amo^st the different creditors in proportion -^^SSL* 
to their different claims, no action can be maintained 
against the trustee by one of the creditors, until the 
proportions due to the different claimants have been 
ascertained (6). But if a trustee covenants with the 
several creditors of a debtor, parties to the deed of 
composition, to pay to them certain dividends upon their 
respective debts, which debts are to be set opposite to 
their respective names and seals in the schedule annexed 
to the deed, it is no defence to an action brought against 
him by one of the creditors, party to the deed, that the 
latter did not set the amount of his debt opposite to his 
name, provided the trustee had notice before action of 
the amount of the debt (c). 

Where one of two partners signs a composition deed. Partners suing 

trustee. 



(a) Livesey v. Willis^ 6 Taunt. 446. 

(h) Eobwn v. Andrade^ 1 Stark. 872. 

(c) Daniel y* Saunders^ 2 Chitty, ^64, mproj page 47. 
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and sets his seal thereto, and there is a covenant on the 
part of A. as trustee, with the several creditors parties 
thereto, and each and every of their several and re^ 
qteetive partners, for the payment of the instalments 
due upon their respective debts, the partner who has so 
affixed his seal, may bring an action of covenant alone 
against A., for the other partner is not a party to the 
deed (a). 

Disturbing Where a sum of money had been paid to a banking 

dividend!. ^ . 

firm under a mistake of &cts, and the firm afterwards 
became insolvent, and their estate was assigned over to 
trustees, and an action was brought against the latter 
to recover the money so paid by mistake ; Lord Kenyan, 
C. J., at the opening of the case at Nisi Prius, asked if 
the defendants, the trustees, had made a final dividend 
of the insolvent estate, as in that case he would not 
allow the dividends to be disturbed, or the trustees to 
be charged out of their own estate, {b) It is difficult, 
however, to conceive on what legal principle such a dic- 
tum can be supported, unless, indeed, the plaintifi^ had 
been party to the trust-deed, of which there was no 
evidence in the case. The trustees would clearly be 
answerable for any misapplication of money which 
• might come into their hands; and supposing that the 
case for the plaintiff were proved, namely, that he had 
paid the bankers money under a mistake of facts, the 
trustees, in dealing with the money, would, however 
unwittingly, have been guilty of a misapplication, and 
therefore, it would seem, be personally answerable. 



(a) Metcalfy. Rycroft, 6 M. & S. 75. 
\h) FydeU v. Ckrky 1 Esp. 447. 
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A debtor assigned the whole of his property to trustees Trustees 
for the benefit of his creditors, and afterwards filed a bill fl^nsib'lc. 
for an injunction to have the deed set aside, or the trusts 
transferred to other hands, and the trustees restrained 
from receiving any further part of the debtor's estate, 
upon the alleged grounds that they have sufiiered certain 
leasehold premises to become dilapidated, and had con- 
verted to their own use divers debts collected by them 
under the deed of assignment, and had been guilty of 
many other acts of misconduct The answer of the 
trustees had not been put in when the application was 
made to the Court, which refiised to grant it, saying that 
it would be much too violent a measure to suspend the 
operation of the deed upon a motion, and that the 
trustees were answerable personally for such misconduct 
as was attributed to them by the bill. The motion, 
therefore, was refused with costs (a). 

Where two creditors had been appointed and had One of two 
acted as trustees under a composition deed, and one of ezecu^^ 
them had never executed the trust-deed, and the other ^^^ 
brought an action in their joint names, without the 
consent of the former, the Court of C. P. refused, upon 
application, to strike out the name of the former as a 
joint plaintifi; there being no su^estion of fraud or 
improper proceeding (6). In that case Tindal, C. J., said, 
^ The usual course is for the dissenting plaintiff to re- 
^ lease the defendant, and the question as to his right to 
^ do so is then raised upona suggestion to the Court 
*that the release is fraudulent. We have no authority 



(a) Izzard v. Colbomy 13 Price, 327. 
(6) Emmery v. Muchlowy 10 Bing. 23. 
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''in this stage of the proceedings, unless the party's 
''name has been used, not only against his will but 
" fraudulently. If Middleton chose to act as trustee he 
"must bear all the burthens of such an office. No 
" authority can be adduced to show that the Court has 
" interfered to prevent an action by trustees, till all the 
"trustees have been indenmified by the creditors for 
" whom they act** 



Assignee not 
liable as 
executor de 
ton tori. 



Where a trader, being in embarrassed circumstances, 
made an assignment of all her effects for the benefit of 
her creditors; in an action after her death brought 
against the assignee, treating him as executor de son 
torty it was held that a list of the creditors made out 
about the time of the assignment, by the direction of the 
insolvent, was evidence as part of the transaction for the 
purpose of disproving fraud (a). 



Where trust- 
deed is con- 
sidered as 
voluntary and 
revocable. 



If a trust for the payment of creditors is created by 
deed, to which no creditor is a party, and which is not 
made by agreement vnth any creditor, and no con- 
sideration moves from any creditor, such trust-deed is 
considered as merely voluntary, and will not be enforced 
by a Court of Equity against the parties creating the 
trust, who may vary it if they think proper by a sub- 
sequent deed (6). 



(a) Lewis y. Rogers, I C, M. & B. 48. In this case it was 
decided, that in an assignment made for the benefit of creditors 
by a trader and farmer, the words ^ effects, stock, books and book 
*^ debts t* conveyed cattie on the farm. 

(b) WaUwyn v. Coutts, 3 Mer. 707, and see Page v. Broom, 
4 Buss. 6. RavensJiato v. HoOier, 7 Sim. 3. CoUyer v. FaUon, 
1 Turn. & Buss. 459: Foster y. Blackstone, 1 Mjl. k E. 307. 
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And even where in a case such as this, a circular 
letter was addressed by the solicitor of the trustees to 
the creditors whose names were scheduled in the deed, 
informing them of the assignment for the payment of 
debts; but it did not appear that the creditors ever 
submitted to take the benefit of the deed, or conformed 
to its terms ; it was held that the circumstance of this 
letter made no difference, and on application being made 
to enforce the deed, the motion was refused with costs (a). 

In jicton V. Woodgate (b). Sir John Leachf M. R., 
said^ <<It is established by the authorities which have 
'< been referred to, that if a debtor conveys property in 
''trust for the benefit of his creditors, to whom the 
'' conveyance is not communicated, and the creditors are 
not in any manner privy to the conveyance, the deed 
merely operates as a power to the trustees, which is 
revocable by the debtor, and has the same effect as if 
'' the debtor had delivered money to an agent to pay his 
''creditors, and before any payment made by the agent, 
" or communication by him to the creditors, had recalled 
" the money so delivered." 



(a) Garrard v. Lord iMuderdalCy 3 Sim. 1, affirmed on appeal, 
2 Buss. & Myl. 451. It is right, however, to draw attention to 
the remarks of Sir John Leachj M. B., in Acton y. Woodgate^ 
2 Mjl. & E. 495, where he says, "^ In the case of Oarrard v. Lord 
** Lauderdale^ it seems to have been considered that a commnni- 
^ cation by the trustees to creditors of the fact of such a trust 
^ would not defeat the power of reyocation by the debtors. It 
^* appears to me, howeyer, that this doctrine b questionable, 
"because the creditors, being aware of such a trust, might be 
** thereby induced to a forbearance in respect of their claims, 
" which they would not otherwise have exercised.** 

(h) 2 Myl. & K. 495. 
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Letter of It has, however, been laid down, that though a letter 

a niey. ^^ attorney is revocable at common law, yet where it 

concerns payments of debts it shall be continued in 

Equity (a). 

But 27 Elix. A conveyance for payment of debts generally, to 
which no creditor is a party, and in which no particular 
debts are expressed, is a fraudulent conveyance within 
the statute, 27 Eliz. c. 4 (6), against a subsequent 
purchaser for valuable consideration (c). 

Sut 13 Elis. But where, during the period between judgment 
^' ' obtained by a creditor against his debtor and execution, 

the latter made an assignment by deed of all his effects 
to trustees for the benefit of all his creditors, under 
which deed possession was taken immediately afterwards, 
but the deed was not signed by any of the creditors ; 
and it appeared that the insolvent had been desirous of 
making, and had given instructions for preparing such 
an assignment some months before, and it was found by 
the jury that the deed was executed with an intent to 
defeat the judgment creditor ; the Court of K. B. held, 
that the assignment was not fraudulent and void, under 
Stat 13 Eliz. c. 5 {d). 

(a) Vin. Abr. Tit. " Countermand" (A) 14. 

(b) Made perpetual by 30 Eliz. c. 18. 

(c) SugdetCs Vend. & Fur., 3, 285, tenth edit. ; and see Leech v. 
Leech, I Gha. Ca. 249. 

(d) Piokstoch v. Lyster, 3 M. & S. 371; and see Estwick v. 
CaiUand, 5 T. B. 420. The difference between 13 Eliz. c. 5, and 
27 Eliz. c. 4, is this : 13 Eliz. c. 5, (made perpetual by 29 Eliz. 
c. 5,) relates to conveyances as against creditors existing at the 
time of the sale, assignment, &c., and renders all gifts, grants, 
conveyances, &c., of goods and chattels made with covinous intent 
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If by the terms of the trust-deed the trusts are where pur- 
declared to be for payment of debts in general, a jj^^^l^fla 
purchaser of land, though he had notice of the trust, is ©' is not com- 

.... pelled to see 

not affected with misapplication of the money (a), for he to the appli- 
cannot be expected to see to the due observance of a chaM mon^f 
trust so unlimited and undefined (6). But if the trust 
declared be to pay debts particularly mentioned in a 
schedule, or in the deed of trust, in such case the 
purchaser must see the money rightly employed and the 
debts discharged (c). 

In Spaldir^ v. Shalmer (d), the Lord Keeper said, 
<< Where lands are to be sold for payment of particular 
^ debts, the purchaser must take care to see his money 
ff rightly applied, and if the debts be not paid, that is 
*' such a breach of trust as shall affect the purchaser; but 
*^ if more be sold than is sufficient to pay the debts, that 
** shall not turn to the prejudice of the purchaser, for he 



absolutely void; but conveyances of land are protected, when 
made on good consideration and bondjidey being lawfully conyeyed 
to any person not having notice of the fraud. 27 Eliz. c. 4, was 
enacted for the protection of purchasers^ and relates only to con- 
veyances of ^^ lands, tenements, or other hereditaments^ rendering 
wholly void all such conveyances as are made with intent to 
defraud and deceive subsequent purchasers for value. See the 
provisions of these two statutes ably discussed in Smith's Leading 
Cases, vol 1, pages 9, 13. 

(a) Dunch v. Kent, I Vem. 260. Williamsan v. Curtis, 3 Bro. 
C. C. 96. Culpepper v. Asten, 2 Cha. Ca. 221. 

(b) Sugden's Vend. & Pur. 3, 154. 

(c) Spalding v. Shalmer, 1 Vem. 301. As to cases where pur- 
chasers are or are not compelled to see to application of purchase 
money, see Crewe v. Dicken, 4 Ves. 97. Macleod v. Drummond^ 
17 Ves. 152. Jenkins v. HUes, 6 Ves. 652. 

{d) 1 Vern. 301. 
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<< is not obliged to enter into the account, and the trustees 
** cannot sell just so much as is sufficient to pay the 
"debt'* 

Interast Where by the terms of a deed for the benefit of cre- 

Se^ collected ditoTB, in the case of the insolvency of the separate 
by tnwteet. estate of A., one of two partners, the trusts as to the 

separate estate were declared to be, to collect and get in, 
sell and dispose of the same, and out of the produce of 
such sale to pay the separate creditors of A. ; and as to 
the partnership estate they were, that the trustees 
should within a year after the date of the deed, in the 
first place pay off all debts due from the partnership, 
and in the next pay over to the other partner one equal 
half part, which should after such payment remain of 
such partnership monies, and retain th^ other moiety 
upon the general trusts of the indenture; and in conse- 
quence of difficulties having arisen as to the claims of 
the separate creditors, who were more numerous and 
more deeply involved than the joint creditors, the 
trustees declined to make any distribution of the ftinds 
to either class of creditors without the sanction of a Court 
of Equity, and it appeared that A.'s separate estate was 
insolvent to a very large amount, but that the joint 
estate was sufficient to pay, not only the principal 
monies due to the joint creditors, but interest at 4L per 
cent from the time appointed by the deed for the 
payment of the joint debts ; and the question before the 
Court was, whether such interest, in addition to the 
principal monies due, should be paid to the joint cre- 
ditors out of the joint estate, before that estate should 
be applied in satisfaction of the other trusts of the deed ; 
the greater portion of the debts due to the joint creditors 
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being such as did not in their nature bear interest; 
Lord AbingeTs C. fi., decided that the joint creditors 
were entitled to have interest on their debts at 4/L per 
cent., from the day appointed by the deed for the 
payment of their debts (a). 

Trustees under composition deeds retaining balances Trustees 
in their hands, of which they have either directly or tsSroef 
indirectly made a profit, are chargeable in Equity with 
interest upon such balances, in the same manner as they 
would be in the case of any other trust. 

The hazard to which, during six months afler a 
composition deed has been executed, the trustees under 
it, are exposed, in consequence of the provisions of the 
third and fourth sections of 6 Geo. 4, c. 16, and the 
thirty-second section of 7 Geo. 4, c. 57, is discussed in a 
subsequent part of this work (6). 



(a) Pearce v. Shcombe^ 3 T. & Coll. 84. See also the case of 
Haamlion v. Houghton^ in Dom. Froc., 2 Bligh, 186, where the 
Lord Chancellor says, ** The mere direction by deed to pay a debt, 
^ does not infer either contract or trust to pay interest upon debts 
^ by simple contract.** 

Qi) See Chap. XL 
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HOW FAR SURETIES AND COLLATERAL SECURITIES 

ARE AFFECTED. 

Qaestion of It seems to be clear that where a surety expressly con- 
tracts to remain liable, notwithstanding a composition 
made with, and discharge given, to his principal, such 
surety is not discharged by a discharge of the principal (a). 

Where A. gave a promissory note without value to B., 
who indorsed it over to his creditors, and afterwards B. 
executed a deed of composition with them by which they 
agreed to accept a certain sum in discharge of the whole 
demand, and it was stipulated in the deed that they 
should not be debarred from suing on any of the securi- 
ties which they held, it was held that by this agreement 
A. was not discharged (6). Lord Tenterden, C. J., said, 
'^ Deeds of this kind are very common, and it is very usual 
*^ to insert clauses like the present, reserving the remedy 
** against the sureties. If we were to hold that notwith- 
^^ standing such a proviso, the liability of a person in the 
*' situation of the defendant was gone, it might prevent 
such deeds from being entered into, which would often 
be against the interests of all parties." And Littledale, J., 
" Independently of the doctrine in Fentum v. Pocock (c), 






(a) Cotvper v. Smithj 4 M. & W. 519. 
(6) Nichols V. Norris, 3 B. & Ad. 41. 
(c) 5 Taunt. 192. 
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the special proviso here takes the case out of the com- 
''mon rule as to the discharge of sureties, by giving time 
''to the principal, for in this case the plaintifis might 
have proceeded against the surety at any time, even 
though the instalments had been regularly paid ; and 
he in that event might have taken his remedy against 
« the defendant." 

But it will be the safest course, in such a case, always 
to make known to the other creditors that such a reserva- 
tion of securities is intended to be made. This suffi- 
ciently appears from the judgment of the Court in the case 
of Davidson v. Mc Oregor (a), where per Curiam^ ** The 
*^ facts must be taken to be these — that a debt of 1 100/L 
existed, that a general composition of 10«. 6(2. in the 
pound was agreed on and received, and that all this was 
''done with a distinct agreement between the plaintifis 
'' and defendant, that the liability of the defendant on his 
'' guarantee should remain unaltered. It does not appear 
on the pleadings, nor was it proved at the trial that this 
reservation of the plaintifis' rights against the defendant 
'' was not known to the other creditors, neither does it 
" appear affirmatively to have been known to them. But 
'' inasmuch as the defendant is seeking to establish that 
" this agreement, which he has in fact entered into, was 
'' invalid in law, we think that the fact ought to have been 
'' proved by him. In the absence of this proof, we see 
'' nothing to shew that this agreement was not binding on 
''him, and if so, he cannot, after this agreement, be 
" allowed to say that there is no debt due, when he has 









(a) 8 M. & W. 755 ; and see the observations of LitUedale, J., 
in Lewis v. Jones^ 4 B. & C. 506. 
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''agreed that his guarantee (which depends on a debt 
** being due) shall stilly notwithstanding the ccHnposition, 
'* be enforced against him," 



Ezpreti 
reterratkm 
of leciiritiet. 



In ex parte Olendinning (a). Lord Eldon said, '' K a 
** man by deed agree to give his principal debtor time, 
** and in the deed expressly stipulate for the reservalion 
'' of all his remedies against other persons, they shall still 
'' remain liable, notwithstanding the arrangement between 
''their principal and the creditor; but if the creditor do 
"not reserve his remedies, the deed will operate as a. 
"dischaige to the sureties; which rule, I oonceiye, is 
" founded upon this maxim, that it is against conscience 
"and equity that you should put persons in a situation 

" in which they have not contracted to be placed 

" Ever since Mr. Richard Burkes case the law has been 
" clearly settled, and it is now perfectly understood, that 
" unless the creditor reserve his remedies, he dischaiges 
" the surety by compounding with the principal ; and the 
" reservation must be upon the face of the instrument by 
" which the parties make the compromise ; for evidence 
"cannot be admitted to explain or vary the effect of 
" the instrument" (6). 



Implied 
resenratioii. 



But from some observations of the Lord Chancellor 
in ex parte Qifford (c) it would seem, that the reservation 
of remedies against a surety might be implied; for he 
there says, "there are many cases in which it is not 



(a) Buck. 519. 

(b) See the judgment of Lord Eldon in EngUsh y. Dandey^ 
2 B. & F. 62. 

(c) 6 Yes. 807 ; and see note at end of Lewis v. Jones^ 4 B. & C. 
515. 
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imprudent for the debtor to make the compositioii, with 
a reserve of the remedies, either understood, or an 
express dedaration to that effect." Perhaps, therefore, 
parol evidence might be admitted to shew, that the com- 
position was made with the privity and at the request of 
the surety f who would thus be deprived of the right of 
recovering over against his principal, if caUed upon him- 
self by the creditor to pay the difference between the 
amount of composition and the whole debt. In the case, 
however, of BouUbee v. Stubbs (a), where a creditor took 
a mortgage from his principal debtor for less than the 
whole debt, and it was agreed between them that the 
residue should be paid by instalments, and a warrant of 
attorney was given to confess judgment for the balance, 
but e3cpressly without prejudice to any security which the 
creditor then held for the said debt or any part thereof, 
Lord Eldon granted an injunction against suing the 
surety. The grounds, however, of the Lord Chancellor's 
decision in this case must be carefully attended ta He 
says, '< The cases that have been alluded to, and there is 
^ a great variety of them, are tiiose of a creditor entering 
** into a composition with the person liable in the first 
^'instance; with a stipulation tiiat it shall not prejudice 
'^his remedies against others, who are liable as sureties. 
''The ordinary case is that of composition upon bills. 
'' The answer given is, that by the agreement, reserving 
'' the creditor's remedy against sureties, the situation of 
''the surety is not varied; and that doctrine has been 
" held at law as well as here ; but I agree that a stipula- 
" tion of that kind is in many cases so very absurd that it 
"must be seen plainly ; and the true question is, whether 



(a) 18Ve8.20. 
G 
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these words in the warrant of attorney^ * without preju- 
<dioe to any security/ mean that this bond was to be 
saved against the surety ; the demand upon which was 
** intended to be arranged by that transaction ? or whether 
^* the meaning of those words is not, that the principal 
''debtor being in the habit of giving securities to the 
'' creditor fiom time to time, this transaction should liqui- 
*^ date the matter of the bond, but should not prejudice 
'' the banker^s right as to the other securities in his hands. 
'' If this is the meaning of this transaction, it puts an end 
'' to the right against the surety." So that this decision 
proceeded expressly upon the ground that the particular 
security, viz., the bond upon which the surety in this 
case was liable, was not intended to be saved amongpst 
the other securities. 

Reason against And in the Same case Lord Eldon says, '' The objec- 

reserration ^« • i <• i • i 

of security. tion to the reserve of remedy against the surety consists 

'' in the interest the principal has that the surety shall 
<' not be applied to. It is said that the principal cannot 
'' by contract deprive himself of the benefit derived from 
''that forbearance; and there certainly have been de- 
" cisionsf, that if time is given to the principal, reserving 
" the right to go against the surety, the principal cannot 
"raise the objection upon his right to time as against 
" the surety ; as there is the contract of the principal, 
"arising out of the contract for reserve against the 
"surety, that the latter, if the creditor goes against him, 
" shall not be deprived of the benefit of the contract as 
"against the principal That was Burke's case, as to 
" which I will look at the note I have. If the contract 
"for reserve against the surety prevents his remedy 
" against the principal, that contract for reserve will not 
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^ do ; biit the question is, whether it does in law deprive 
" the surety of that benefit T 

It is apprehended that this last proposition must be 
intended to apply to those cases only (a) where the re- 
servation of securities takes place without the privity or 
consent of the surety, and where it might be contended, 
that allowing the creditor to recover against the surety 
would operate as a fraud upon the principal, inasmuch as 
it would give the surety a right to proceed against the 
principal for a debt, from which by the composition the 
creditor had agreed to discharge him; for there seems 
to be no reason why a surety should not preclude himself 
by his own act from recovering over against his principal, 
where at his own request, or with his consent, a creditor 
accepts a composition from his principal debtor with a 
reservation of securities. 

But where the agent of an insolvent merely represented flutement to 
to the creditors, who were convened for the -purpose of toretv is to 
executing the agreement of composition, that the surety '*"**'" ^^^^' 
would continue liable, notwithstanding the agreement of 
the creditors to accept in frill five shillings in the pound) 
this was held not to prevent the discharge of the 
surety (6). There Bayley, J., says, " That was a misre- 
presentation merely of the legal e£Pect of the agreement. 
Now every man is supposed to know the legal effect of 
an instrument which he signs; and, therefore, this 
must be taken to be a representation as to a fiu^t within 



t€ 



(a) See English v. Datley^ 2 Bob. k Full. 61. 0<ndd v. BoUon^ 
8 East, 576. 

(li) Letuis V. •rones^ 4 B. & C. 506. See this part of the subject 
tally discussed there in note (a), page 515. 

G 2 
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''the knowledge of the creditor, and such misrepre- 
** sentation will not have the effect of avoiding this in- 
** 8tnunent, because it was not calculated to mislead the 
'' creditor." And per Liiiledale, J., '' It might be a 
" question whether an agreement that the surety was to 
'' continue liable to the creditor, and that he should not 
** afterwards have recourse to the principal debtor would 
** be valid, notwithstanding the creditor signed an agree- 
" ment to accept from the principal five shillings in the 
** pound, in full satisfiiction of the debt ; but there was 
** hardly evidence of such an agreement ; and I incline 
''to think, that if there was, it would not have been 
" binding on the surety, for this reason, that if it were 
" allowed to continue a debt against the surety, it would 
" be a fraud upon the other creditors who supposed they 
"had contracted with each other upon equal terms." 
With reference to these last observations oi LUtledale^ J«, 
it must be attended to that in this case neither was the 
surety himself a party to such an agreement, nor does it 
sufiiciently appear that all the creditors were aware that 
it was intended to continue his liability, for had both 
these circumstances occurred, it is difficult to see, on the 
authority of the previously cited cases, why such an 
agreement should not have been perfectly valid. 

Where then But if there is no reserve of any remedy against the 
tion^oinremedy sureties expressed or understood, then a discbarge of the 
against surety, principal operates as a discharge of the sureties (a). In 

eoi parte Gifford (6), L&rd Eldan says, "The case ex 
" parte Smith (c), and many others, would have entitled 

(a) See Letois v. Janes, 4 B. & C. 506, and Pothier on Obli- 
gations, pt. 2, c. 6, 8. 1. 

(b) 6 Ves. 806. 

(c) 3 Bpo. C. C. 579. 
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the surety to say, that if the estate of the principal was 
discharged, without any reserve of the remedies against 
the sureties, they would be discharged ; first upon this 
principle unquestionably : that the sureties, if they paid 
the debt, would have been entitled to stand in the place 
^* of the creditor in respect of the proof against the estate 
'* of the principal ; and, therefore, when it is stated in 
<< some cases, that it is for the interest of the surety that 
the compromise shall be made, the answer is, those for 
whose benefit it is alleged to be made, are the proper 
judges whether it is for their benefit ; and it is not to 
^* be forced upon them, they having a clear equitable 
<* remedy to stand in the place of the creditor proving. 
** Another ground upon which it has been reasoned in 
** some cases, is, that upon the faith of such a transac- 
** tion with the principal, if there was no reserve of the 
^< remedy against other persons liable, in order to secure 
<* the intended effect of such a contract to dischai^ him 
'' upon such a payment, you must almost of necessity 
*' infer that the party is not to take a remedy over against 
'< others, which would forthwith bring upon the party 
*< discharged all the evil from which, the prior moment, 
^ the other party had agreed to discharge him.'' 

Where no mention is made of collateral securities in a Effect upon 
case of composition, it becomes a matter of the utmost ^^ties. 
importance to consider in what way a compromise effected 
with a principal debtor operates upon the situation of his 
sureties, and the most frequent instances in which such 
a question is raised, are m Uie case of bills of exchange 
and promissory notes, where tiie acceptor in the one case, 
and the maker in the other, are considered as the prin* 
cipals, and the drawer and indorsers as the sureties. 
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The general rule of law is, that a release to one of 
several obligors, where they are bound jointly and se- 
verally, discharges the others, and may be pleaded in bar 
by all (a). So if an obligee covenants not to sue the 
obligor at all, the latter may plead this as a reletue, to 
avoid circuity of action (ft) ; but the Courts have held 
that even where a joint and several obligor might plead 
a eovenani not to sue in batf yet still the obligee might 
sue the other obligors (c). But if the obligee covenants 
not to sue for a certain time, this is no release or de- 
feasance, but a covenant only, for the breach of which 
the obligor may sue in a separate action (d). And the 
same doctrine has been laid down in the case of a simple 
contract debt (e). 

It is however unquestionable, that an agreement on 
the part of a creditor to give time to his principal debtor, 
with a good consideration for the forbearance to sue, will 
operate as a discharge to the surety ; and this upon the 
ground that thereby the situation of the latter is altered, 
Parol agree- and his risk increased (/)• But where the debt is by 

ment to give . . . 

time in case of Specialty, a parol agreement with the principal debtor to 
* y ® gjyg time, even with a consideration for forbearance, is 

not sufficient, in law, to discbarge a surety. Davy v. 

(a) 2 Boll. Abr. 412. 2 Wms. Saond, 47. 6. n. (1). Clayton v. 
Kymuton, 2 Salk. 574. 

(5) Hodges V. Smith, Cro» Eliz. 623, per BvUer, J., in Smiih 
v. Maplebacky I T. R. 446, and per Holroyd, J., in Davey v. 
PrendergroM, 5 B. & A. 193. 

(c) Lacy v. Kynaston, I Ld. Baym. 690. De€m v. NewhaH, 
8 T. B. 168. HaUtm v. Eyre, 6 Taunt. 289. 

(d) Ayloffe v. Scrimpshire, 2 Salk. 573. 
(c) Thimbleby v. Barron, 3 M. & W. 210. 
(/) Tindal v. Brotvn, 1 T. B. 167. 
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Prendergrass (a). In that caae, Abbott, C. J., said. 
There may indeed be such a consideration for the agree- 
ment as may induce a Court of Equity to direct, that 
the party shall not proceed to enforce his remedy at 
law. But a parol agreement of this nature can never 
operate to control the obligation of this bond in a Court 

"ofhiw." 

But in Equity the giving time by the creditor to the in Eqoitj. 
principal, although by a parol agreement, is a dischaige 
to the surety in the case of a liability contracted by 
deed (A). 

In a case where a surety joined with a principal in a 
bond with a penalty, for securing an annuity, and upon 
forfeiture of the bond compounded with the creditor for 
a less sum than the amount of the penalty, and had the 
bond assigned to a trustee for the benefit of himself, and 
the principal afterwards became insolvent, and took the 
benefit of the Insolvent Act; the surety was allowed to 
consider the penalty of the bond as the debt, inasmuch 
as it did not exceed the debt which would have been due 
if there had been no composition, and to prove for that 
amount against the estate of the insolvent (c). 

And where after a ctu S€h had issued against a defendant, 
the plaintiff, without the knowledge or consent of the bail, 

(a) 5 B. & A. 187 ; and see Price v. Edmunds, 10 B. & C. 582. 
Bidteel v. Jarrold, 8 Price, 467. Cocks v. Nash, 9 Bing. 346. 
Blackburn y. Edwards, 10 Ad. & £11. 21. Semhle contri^ Archer 
V. Hale, 4 Bing. 464. 

(b) Rees v. Benmngtan, 2 Ves. Jr. 540. Bawmaker v. Moore, 
3 Price, 214 ; and see Heath v. Key, 1 Y. & J. 434. 

(c) Butcher V. Churchill, 14 Ves. 567. 
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(as it was stated to the Court) agreed to take a compora- 
tion of 10<. in the pound, in consequence of which the 
execudng of the writ of ca. ta. was suspended fbc the 
Bpace of three weeks; this was held to be no ground 
ft(c setting aside the judgment which had been ugned 
against defendant's bail, for not surrendering up the 
defendant in diachai^ of himself (a). 

In ex parte G^ffbrd (4) Lord Eidoa aaya, " WTith 
*' respect to co-sureties the case is different, but governed 
*'by principles in some degree the same. The principal 
" is to discharge all the obligations of all the sureties : 
" but they stand with r^ard to each other in a relation 
" which gives rise to this right among others ; that if one 
<' pays more than his proportion, there shall be a coutri- 
•' bution for a proportioa of the excess beyond the propor- 
*' tion which in all events he is to pay. The par^ has a 
*' right to say for himself he will not conmder the relation, 
" but will take 6<., though the surety is liable to pay 10>, 
" He may say he will be passive as to the other 4«. ; or 
" he will discharge the whole debt, and at his own risk as 
"to the remedy against the oth^r surety; or he may 
"reserve the remedy against the co-sure^ expressly. It 
" depends upon the effect and the terms of the batgain 
" actually entered into." 

In the case ex parte Wilson (o) Lord Eidon sud, " It 
" was very well settied by Lord Tkurlow (d) upon great 

(a) Brkkaxtod v. Awai, 1 Manhell, 250. 
(6) 6 Yes. 607, and see tlie observations of Lord Cluaicdlor 
pardwieke in ex parte Benriet, 2 Atk. 526. 

(c) uvea. 410. 

(d) Expiate &nitk, 3 Bro. C. C. 1. 
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'' deliberation, that if a person, having the gecurity of debtor in the 

case of bills 
notes. 



it 
tt 



<« drawer and acceptor, with effects, (a distinction much ^ 

to be regretted, having given veiy mischievous authen- 
" ticity to accommodation paper) gives the acceptor time ; 
'^and much more, if the drawer fully discharges the 
^ acceptor by composition, the holder can no longer make 
'^a demand upon the drawer, whether solvent or not; 
** for this reason, that if the drawer should come upon 
^ the acceptor afterwards, the acceptor does not receive 
^'any benefit by the composition. The nature of the 
<' contract must therefore be, that the owner shall so deal 
<* with the bill, that no third person shall come upon the 
acceptor in consequence of this act I remember Lord 
Thurhw said, he had consulted the Judges upon that 
case. The decision is, therefore, of very high authority.'' 
In conformity with this doctrine. Lord Eldon in the 
above case decided, that the holder of a bill of exchange, 
having signed a deed of composition in full discharge of 
the estate of the acceptors, could not come upon the 
drawer. 

But in the case ex parte fFildman (a), where the holder 
of the bill had compounded with the acceptors, and the 
drawer became bankrupt, and the holder had received 
nothing under the composition at the time he proved his 
debt under the commission against the drawer, and was 
therefore admitted a creditor for the whole amount of the 
bill, but aftenvards received 2s. 6d. in the pound under 
the composition ; it was ordered by the Lord Chancellor, 
that he should be let in to a dividend on his whole debt 
pro raid with the other creditors, and should account 



(a) 1 Atkyns, 109. 
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afterwards for what he had received, or should receive 
on the bilb of ezchangey so that if he received more than 
would answer twenty shillings in the pound, he should 
account to the assignees for such surplus. 

WhOTvoM In a case where an action was brought by several 

purttmn, in- partners, as indorsees of a i»oniissory note against the 
^^iH^Xtm defendant as indorser, and it appeared in evidence that 
•inid dMd one of the partners had discharged a prior indorser, by a 

deed of compositicm, it was held that such deed operated 

as a release to the defendant (a) 

AecommodA. '' It was formerly held, that where a bill was accepted 
tJoobtUf and m without consideration for the accommodation of the 

BOMS* 

** drawer, the drawer was to be considered the principal 
** debtor, and the acceptor as his surety ; and, therefore, 
''that time given to the drawer would dischaige the 
''acceptor, but time given to the acceptor, would not 
"dischaige the drawer. But this distinction has since 
" been overruled ; and in Courts of law the acceptor, in 
" all cases of accommodation bills, as well as others, is 
" considered as the principal debtor, though the holder, 
" at the time of making the agreement, or even of taking 
" the bill, knew the acceptance to have been without 
" value^ (6). The leading case on this subject, as regards 
Courts of Law is Fentum v. Pocoche (c), and in Price v. 
Edwards (d\ Parke, B., says, " I think that the decision 
" in Fentum v. Pococke was good sense and good law." 

(a) Ellison y. DezeU, cited Selw. N. F. 1, 365. See supra, 
pages 54, 56, 

(b) Byles on Bills, page 158, 3rd edit., and see the cases there 
cited. 

(c) 5 Taunt. 192. 

(d) lOB. &C. 584. 



COLLATERAL gfiCUBITtBB ABE ATPECTED. 91 

In Equity, however, the contrary doctrine prevails. Doctrine in 
In ex parte Olendinning (a), Lord Eldon says, **The S^SmodiSon 
" cases go the full length of determining that as between ^^ *^ "®*^ 
"the drawer, and acceptor, and indorsee, with notice, 
" the drawer should be considered as the principal ; and 
"if the indorsee give time to the drawer, that shall dis- 
"charge the acceptor;" and in the course of the same 
judgment, " The practice is quite fiimiliar in this Court, 
" where the indorsee, with notice of the accommodation 
" transaction, has recovered upon the acceptance, to allow 
" the acceptor to prove for the amount under the drawer's 
"commission. I think this equity naturally grew out of 
" the doctrine of not requiring notice to be given when 
"the acceptor had no efiects. Although no man more 
" than myself lamenti the introduction of that doctrine, 
" yet I cannot overturn what has been for so many years 
"acknowledged and acted upon as part of the general 
" mercantile law of the country." 

If the doctrine laid down in Fentum v. Poeocke (i), 
namely, " That it is impossible to consider the acceptor 
" of an accommodation bill in the light of a surety for the 
<< payment of the drawer, and that therefore he cannot 
"be discharged by any indulgence shewn to the drawer," 
and further, that " if the holder had known in the clearest 
" manner at the time of his taking the bill, that it was 
"merely an accommodation bill, it would make no 
" manner of difference,'' if this doctrine is to be carried 
out to its full extent, then it will necessarilv follow 
that no composition, or arrangement of any kind, with 



(a) Buck. 518. 

(b) 5 Taunt. 192. 
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the drawer of an accommodation bill will prejudice the 
holder's remedy against the acceptor in a Court of law, 
whatever may be the effect of such a transaction in 
Equity, 

If an accommodation note or bill gets into the hands 
of an indorsee for value, who has no notice of its having 
been given in the first instance without consideration, 
and he dischaiges the payee, or drawer, this of course 
does not prejudice his remedy against the maker or 
acceptor (a) ; and in a case (&) where the holder of a pro- 
missory note took it with full knowledge that the maker 
had no value for it, and afterwards executed a deed of 
composition with the payee, in which he covenanted not 
to sue or otherwise molest the payee, on account of the 
debt, for ninety-nine years, and afterwards brought an 
action against the maker, it was held that he might main- 
tain it Lord Ellenborough there said, " Ttoigg (the 
*^ payee) may be molested, but not by the plaintiff; taking 
'' the statement, as made by the defendants counsel, to 
'^be proved, the deed stands unbroken; for the plaintiff, 
<*as he covenanted, does not sue or molest Twigg^ which 
^ is all that he has covenanted to do ; it is true that the 
** plaintiff recovering on the defendant in this case, he 
♦' may have his action over against Twigg, but it will be 
*' for money paid to his use, at the defendant's suit ; the 
^< payment creates a new debt, but the old debt is satisfied 
as between Twigg and the plaintiff. A deed cannot 
be carried farther than the plain import of it between 
** the parties." 

(a) Carstairs v. BoUesUm, 5 Taunt. 551. 
(5) Mallet V. Thompson, 5 Esp. 178. 
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Where A., the commeraal agent of B., who became 
bankrupt, had accepted bills drawn upon him by the 
bankrupt, which had been paid away to creditors of the 
bankrupt, and after they became due, and before the 
bankruptcy of B., the holders of the bills, in order to 
relieve A. from his responsibility to them, took from him 
a composition upon the acceptances, and upon payment 
thereof by A., delivered up to him the bills of exchange, 
to which arrangement the bankrupt was not a party; 
and it appeared that at the time of A.'s so accepting the 
bills, he, as agent of the bankrupt, had in his hands 
monies of the latter to the fidl amount of the sum for 
which the bills were drawn, which monies had not been 
withdrawn from the hands of A. before the bankruptcy 
of B. ; and in an action brought against A. by the 
assignee of B., the question was, whether A. ought to be 
allowed to set off the amount of the sums for which the 
bills were drawn, or the amount of the composition only ; 
the Court of EL B. decided that he might set off the 
whole amount of the bills (a). Abbott, C. J., there said, 
** My opinion is found upon this single and short point, 
<' that the bankrupt and his assignees have had the frill 
*^ and entire benefit of the bills accepted by the de- 
fendant, and having had that, I am of opinion that 
they are entitled to no more." Holroyd, J., put the 
transaction upon the ground of its being the same as if 
A. had paid over the whole amount to the creditors, and 
they had afterwards made him a gift of the difference 
between that sum and the amount of the composition : 
he said, '' Unless the transaction can be considered as 
^^a payment of the whole, and as a gift to the defendant 






(a) Stanehouse v. Reed, 3 B. & C. 669. 
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**hj the holders of the diflerenoe between what was 
*^ actually paid and the amount of the bills, I think 
'* there would be great difficulty in supp<»ting the 
'^ proposidon, that the defisndant is entitled to set off the 
" full amount of the bills." 



Where the 
hands of the 
creditor arc 
not tied. 



It must be observed, that the mere taking a less sum 
than the whole amount from the principal, where the 
creditor does not tie up his own hands from suing for 
the residue, by entering into a binding agreement to that 
effect, will not dischaige the surety (a). 



Release signed 
by one of two 
co-partners for 
partnership 
debt sufficient 
to discharge 
surety in 
equity. 



A deed of composition containing a clause of release 
was entered into by a debtor with his creditors. The 
deed was signed for a partnership debt by one of two 
co-partners on behalf of himself and partner, and these 
two afterwards commenced an action at law against a 
surety of the debtor who was jointly and severally liable 
in a bond. The surety applied to a Court of Equity for 
an injunction to stay proceedings, and to ho^e the bond 
delivered up to be cancelled, upon the ground, that as 
the deed of composition was executed by one of the 
co-partners only, on behalf of himself and partner, it 
was not binding upon him or the firm as a release at 
common law, and could not, therefore, be pleaded in bar 
as such (6), but that it was a sufficient discharge in 
Equity to the surety from any claim arising from the 
bond, inasmuch as the principal was thereby released. 
It was contended in argument, ihat there was no valid 
legal release; but the Lord Chancellor said, that 



(a) Walwyn v. St QuinHny 1 Bos. & Pull. 656. 

(b) See however the observations, supnij page 55. 



COLLATRRAL SBCURITIES ARB AFFECTED. 95 

supposing it would not be valid at law, yet since the 
two partners agreed to execute a release, and an assign- 
ment was made in performance of that agreement, that 
would sustain the agreement in Equity, and a demurrer 
to a bill filed by the surety, and stating the above fiicts, 
was overruled (a). 

In an oid case, where a debtor compounded with his 
creditors for the payment of his debts at seven shillings 
in the pound, and applied to A., a money scrivener, to 
ascertain where two of his creditors were to be found, 
and A. stated that whatever agreement he made they 
would stand by, and signed an agreement to take the 
composition accordingly, and the two creditors after- 
wards refused to ratify hid act, it was decreed by the 
Lords Commissioners that the debtor should pay the 
two creditors the full amount of their debts, and that A. 
should repay the sum to the debtor, and otherwise 
mdemnify the debtor according to the agreement (6). 

The broad principle, upon which the doctrine, that a Principle of 
composition effected with the principal party on a bill or '"^''' 
note, without any reservation of remedies against 
sureties, discharges those who stand in the relation of 
sureties up<m such bill or note, proceeds, is this, that 
though a man may discharge his own debtor, he is not 
at liberty to discharge the debtor of another. If the 
Courts had allowed the holder to maintain an action 
against an indorser, after having released the acceptor or 



(a) Hawkshaw v. ParkitUj 2 Swanst. 539. See Metcalf v. 
Rycroft^ 6 M. & S. 75, and suprti^ pages 54, 65. 
(p) Parrot v. WeUs, 2 Vem. 127. 
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maker^ they must either have permitted the indoraer to 
sue the acceptor or maker, which would have defeated 
the discharge given previously by the holder, or by 
refusing such a remedy they would have placed the 
indorser, or the surety, in a situation of great hardship, 
in which he had never contracted to be placed, — viz., 
that of being called upon to pay the debt of another man, 
without any means of indemnifying himsel£ 

In case of joint It has been before stated that a releate to one of 
Bevend debts, several obligors, where they are bound jointly and 
severally, discharges the others, and may be pleaded in 
bar by oU {a)\ but also thfit even where a joint and 
several obligor might plead a covenant not to sue in bar, 
yet still the obligee might sue the other obligors; and this 
same doctrine holds good, although the debt of the cove- 
nantee and the third party is joint only, and not joint 
and several. This was decided in the case of Hutton v. 
Eyre (6), where A. and B. being partners in trade, dis- 
solved their partnership as from a future day, and 
mutually covenanted that neither of them should make 
any further purchases on the joint account B. however, 
before the day for the actual dissolution of partnership 
arrived, in contravention of the above agreement, con- 
tracted five debts of large amount on the partnership 
account, and afterwards compounded with his creditors. 
The deed contained a covenant on the part of the cre- 
ditors not to sue B. for any debt or sum of money then due, 
and that if they did, those presents should be a sufficient 
release and dischaige to all intents and purposes at law 



(a) Supra, page 86. 
(ft) 6 Taunt. 289. 
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and in equity. Hie five credttors received a dividendi 
and afterwards caUed on A. for the residue of their debtn, 
which A« pdd. A. then brought an action against B. to 
recover the money so paid by him, and it was contended 
on behalf of B., that the covenant in the deed of compo- 
sition executed by the creditors operated as a release to 
A. as well as to B., and that therefore A. had paid the 
money in his own wrong; but it was held by the Court, 
that the covenant not to sue B. did not enure as a release 
to A., and that the rule that a covenant not to sue 
operates as a release, applies only to cases where the 
covenantor and covenantee are single (a). 

And the point vnth reference to deeds of composition, 
has been expressly decided. In an action brought by two 
persons (partners) for a joint debt, the plea stated that A., 
one of the partners, had by a deed of composition relecued 
defendant from his debt The replication set out the 
deed on oyer, which contained no release in terms, but a 
covenant by A. not to sue for any debt due from defend-- 
ant to him. It was urged on behalf of the defendant that 
this covenant amounted to a release of the joint debt, 
which was the subject matter referred to in the instru« 
ment ; but the Court of Queen's Bench held otherwise, 
and gave judgment for the plaintifis ; saying, *^ If one of 
*'two plaintiffs covenant not to sue for a joint debt, he 
*' may be liable for a breach of that covenant if both after- 
** wards sue. But, if he is then sued by the debtor for 
** breach of covenant he alone must answer for it ; the two 
^' will have recovered, according to defendants' obligation 

(a) And see the obsenralions of Holroyd, J., in Thomas v. 
Courtnay^ 1 B. & A. 8. 

H 
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** to them, but that one only will be compellable to refimd, 
*^ who has entered into a counter obligation with their 
** debtor not to sue him. The subject matter of the two 
actions may be called the same, being the same in 
amount in one sense, but the parties are different; the 
''partnership losing nothing by the separate contnct of 
''one of the partners, who however has made himself 
" personally liable by not performing it" (a). 

Mode of pre. Where, therefore, the creditors who enter into a com- 
■gaiott joint position deed with their debtor, wish to discharge him 
fevend debtor, ^pon receiving a dividend upon their respective debts, 

and yet at the same time design to keep alive any 
remedies they may have against third parties, who are 
liable jointly, or jointly and severally with the debtor, they 
should carefully observe that the deed which they sign, 
does not contain any release of the debtor, but merely a 
perpetual covenant on their part not to sue, and thus they 
will not be debarred from subsequently proceeding, if 
they think fit, against third parties. 

(a) Walnuley et al. v. Cooper^ 11 Ad. & £11. 216. 
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CHAPTER IX. 

WHETHER THE INSTRUMENT OPERATES AS A RELEASE. 

Where a release given is absolute and unconditional) 

hardly any question can arise as to its effect, and it has 

been before stated that a perpetual covenant not to sue 

has the operation of, and may be pleaded as a release ; 

but cases occur in which the release is qualified, and Reletwonly 

made to depend upon certun conditions, either distinctly 

expressed or implied, and in these it is of importance to 

ascertain the legal effect of the instrument in discharging 

the debtor. 

Thus, where the creditors of A., in consideration of her 
assigning all her stock in trade and book debts to a 
trustee for the benefit of her creditors, entered into an 
agreement to accept the same in full of all demands, and 
to execute releases to A., as soon as the property should 
realise the sum of 238/. ; and it was proposed to prove 
that the creditors had permitted a third party to take 
possession of the stock upon his executing a Warrant of 
attorney to confess judgment, as a security for 228& as 
the purchase money of the stock ; it was ruled by Lord 
EUenborough that although if it could have been shewn 
that the whole of the stock had been taken by the crc 
ditors in satisfaction of their debts, it would have been an 
answer to the action as an accord and satisfiu;tion, yet 
that it was impossible, under the circumstances, to con- 

H 2 
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aider the creditors as having agreed to take less than 
238/. in satisfaction of their debts, and a creditor was 
allowed to maintain an action against A. for the whole 
amount of his debt (a). 

And in a case where several joint creditors of a pub- 
lican, whose afiairs were in a state of embarrassment, 
were brewers, and on a deed of composition being entered 
into, a condition was inserted in the release, that it should 
only be effectual in case the debtor should continue to 
deal with the several creditors in the articles of their 
respective trades, during the residue of his term in the 
public house which he then occupied, Dallcu, C. J., 
held that the condition, although it was one of which he 
disapproved, might be supported (b). 

Where there And where a debtor compounded with his creditors, 
^payment of ^^^ ^^^7 agreed in writing that they would accept a 
?!!!^5® dividend of 12*. 6rf. in the pound on the amount and in 
full discharge of their respective debts ; and 5«. in the 
pound of the composition was to be paid within dx 
months, and the remaining sum of 7s. 6d. in the pound 
to be secured by the joint notes of the debtor and a third 
party ; and it was also agreed that after payment of the 
78. 6d. in the pound, the creditors would not sue, arrest, 
trouble, or attach the debtor; and the first instalment 
of 58. in the pound was not paid, although the 78. 6cL in 
the pound was paid and accepted, it was held that the 
debtor was not discharged (c). 



(a) Wiglestoarth v. White, 1 Stark. 218. 

(b) Thornton v. Sherratt, 8 Taunt. 529- 

(c) Walker v. Seaborne, 1 Taunt. 526. 
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To the like effect in the following case, where at a 
meeting of crediton called by an insolvent, resolutions 
were agreed to and signed by them to accept 6s. in the 
pound, to be paid by instalments, secured by promissory 
notes ; and in the agreement were the following words, 
''A release to be executed by E. T., mth the usual 
*' proviso, that if the instalments are not punctually paid, 
** the release shall be void* The notes to be given within 
"fourteen days, the creditors assenUng thereto within 
*' that time." A«, one of the creditors who had signed 
the agreement, was applied to to execute a release, but 
refiised. The application was not made until after four* * 
teen days had elapsed fix)m the date of the agreement, 
and the notes were not tendered to him until more than 
two months afterwards. It was held that A. had his 
right of action entire, and was entitled to recover the 
whole demand {a)> Per Parke, J., '' I think that the 
''whole agreement was void, if the creditors did not 
<< assent within fourteen days. But supposing I am 
'' wrong in this, those who do assent, at all events, should 
''receive their notes within fourteen days, and if they do 
" not, they are remitted to their original right of action." 
And per Patteson, J., " The assent of the creditors was 
"a condition precedent, as it seems to me, and the notes 
"should be given within fourteen days. The case of 
" Cranky v. HiUary ifi) shews that they should be 
" tendered by the debtor, and need not be asked for by 
" the creditor." 

K a debtor execute a deed of composition to pay so 



(a) Ot^A^n ▼. TVotfer, 2 Nev. & Man. 71. 
(h) 2 M.& S. 120, supra^ pages 28, 33. 
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Wkera the much in the pound by instahnente, and the deed contain 

dead it abto- ^ release, without a pnmso to avoid it for de&ult of pay- 

dflfimUis made °^^^ <^^ ^® debtor become bankrupt, after having paid 

m pftyment of part of the instalments, the creditor can prove only the 

tiM oonipO" K ^ 

ntkNi. amount of the instalment that is due (a). 

^^<>c*™» tt In a case in equity, where the creditors of A., who 

defiudtin was in embarrassed circumstances, covenanted to take 
emnpodtioii ^^^ shillings in the pound on their respective debts, by 
rwa%r^»u% ^gy Qf composition, in fall satis&ction and discharge 

thereof, to be secured in instalments by certun promis- 
sory notes, and they also covenanted that they would, as 
soon as the notes were paid, release and discharge A. ; 
but there foUowed a proviso, that in case of default being 
made in payment of the promissory notes, or if any com- 
mission of bankruptcy should be issued against A. before 
the whole <^ the composition should be paid, or in case 
de&ult should be made in performance of the covenants 
on the part of A«, in such case, the covenants on the 
part of the creditors, whose promissory notes should be 
unpaid, or whose whole composition should not have 
been paid, should be null and void, and that the creditors 
might prove under any such commission the fall amount 
of the debts due to them, deducting such sums as they 
might have previously received ; and the &:st instalment 
was paid, but the notes for the second were dishonoured, 
and a commission issued against A.; on petition, on 
behalf of the creditors, to be permitted to prove for the 
residue of their debts, retaining the instalments which 
they had received, — it was allowed by the Lord Chan- 
cellor, who in delivering judgment said, ** The conse- 



(a) Ex parte Goodair, Mont. & Gregg. B. L. 201. 
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'^quenoe is^ that if in this deed» there had not been a 
^'word about bankruptcy, as the creditors had never 
^< stipulated to give any release* till the payment of these 
^' notes, until they had been paid, the deed never could 
^^ have been available as a plea in bar at law" (a). But in 
in another case (6) before the same learned Judge, where 
there was a proviso in a deed of composition, that in case 
the composition should not be duly paid, the release 
therein before given should be utterly null and void, to 
the end that the creditors ** may henceforth have and take 
*^ such and the like remedies, ways, and means for the 
^ recovery of the whole of their said several and respective 
" debts, as they respectively could or might have done, if 
** these agreements had never been made ;" and the two 
first instalments were regularly paid, but before the third 
became due, the debtor became bankrupt ; on an applica- 
tion for an order to be admitted to prove the residue of 
the original debt, the Lord Chancellor said, that if there 
had been any default whatever before the bankruptcy, 
however small, the effect of the proviso would have been 
to restrain the operation of the release, but since, at the 
time of the bankruptcy, nothing whatever was due, he 
could not allow the petition. 



(a) Ex parte Vere, 1 Rose, 281. 

(b) Ex parte Peele, 1 Rose, 435. 
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CHAPTER X. 

WHRBB A CBEBTfOB, PABTT TO A OOMFOSITION, OBTAINS 
OR BBTAINB Wm HTMHRfiF ADDITIONAL SBCUBTTY OR 
ADVANTAGE. 

General rule The general rule of law on this subject is thus stated in 
Lewis V. Jones (a), by Bay ley, J., *' There can be no 
'Moubt, that if a creditor who signs a composition deed 
^*or agreement, and thereby induces other creditors to 
''sign it, makes any private bargain, the effect of which 
''is to place himself in a better situation than the other 
*' creditors, he thereby commits a fraud upon them, and 
'' that such a bargain is void. That is established by several 
'' authoritiea.** And in Fawcett v. Gee (6), by Chief 
Baron Macdonaldt " The principle is, that in such cases 
^ each must conduct himself openly, and in the manner 
'* in which he appears to the world to act If his conduct 
'' is such as has a natural tendency to induce the other 
** creditors to believe that all are acting upon equal terms, 
'' and receiving equal shares, as they may be influenced 
** by that appearance, any private agreement for greater 



(a) 4B. &C. 511. 

(b) 3 Anst. 910. Qiuere, whether a creditor, who signs an 
agreement for a composition, at the instance of a person jointly 
liable with the insolvent, and takes an engagement from that 
person that he will make up the difference between the debt due 
and the composition money, can have any remedy against the 
surety. — lb. This quaere b put in the report of this case ; and the 
answer is, that it would depend upon the special circumstances of 
the case, as will be seen in the course of this chapter. 
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'* benefit to one, is a fiwid upon the rest, and therefore 
"void.- 

Nor does it make any difference if the nature of the Where by 
composition is that the whole debt shall be paid, but by poeitioii whole 
instalments, and after a certiun interval of time. In this ^^ " ^ 
case it is equally a firaud upon the other creditors to sign 
the composition deed or agreement for only a portion of 
the whole debt, and take a security for the residue ; and 
so it has been decided (a). 

And where a bond was given to secure to one creditor In Equity, 
the deficiency of a composition, without communication 
of that fact to the other creditors, it was ordered to be 
given up to be cancelled, although the debtor was pav'^ 
ticeps criminis, '^as in these cases," to use the words of 
the Court, ^' which proceed upon grounds of public 
^policy, the relief is given on account not of the indi- 
*' vidual but of the pubUc" (J). 

K, however, the transaction is previously communi- Where the 
cated to the other creditors, it seems that the security is are informed 
vahd. Per Lord Eldon, in Jackman v. Mitchell (ft), « I **'***• *^ 
'^ remember the case of a person named Hibblethwaite, 
^^who had made a composition with his creditors, and 
** secured the deficiency to one creditor by a bond ; and 
*' that was held good in this Court by Lord Thurhw ; 
'*and it was part of the transaction that that dealing 



(a) CecU v. Plautow^ 1 Anst. 202. In this case the Court 
granted an injunction to restrain proceedings at law for the 
recovery of the residue. 

(6) 13 Ves. 581. 
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*' should not be kept secret, but should be 

"to the other creditorB; and as they did not object, 

*' Ltnrd Tkmrhw held it good." 

But in <^po8iti<m to this dictum <tf Lord Thtrhw% 
strengthened by the remarks of Lord EUon^ is the case 
of Cidemam v. WaiUr (a), where an action was brought 
on a guarantee given by a third par^ to a creditor, who 
openly refused to sign a composition deed, unless the 
residue of the debt were secured, and avowed this to the 
creditors generally ; it was decided that the action could 
not be maintained. But fix>m the judgment of the 
Court in this case, it would seem as if it were not satis^ 
fied that aU the creditors were informed of this transac- 
tion, for the Lord Chief Baron said, "This secuii^ was 
" given to induce the plaintiff to sign a composition deed, 

by which he held himself out to the other creditors, as 

accepting 16<. in the pound, and thereupon discharging 
"the debtors. He did, in eflRect, ngn the deed, agree to 

accept the diminished sum, and discharge the debtor.** 






€t 



Now the reasoning here would be inapplicable, if all 

the creditors had been apprised of this guarantee before 

they signed the deed, because in that case it could not be 

said that the creditor to whom such guarantee was given, 

held himself out to the rest as accepting ]6». in the 

Best mode of pound. The safest mode, no doubt, of giving notice to 

tolhf ^U^ the other creditors, is by a recital in the deed itself. 

creditor!. . Indeed, this is the only notification which can be relied 

upon. 



(a) 3 T. & J. 212. And see ez parte Crawey Mont. Bank. Law, 
App. 97. 
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The doctrine that, if a body <^ creditors join in accepts Doctriaein 
ing a composition, any undeAand agreement made by a ^"^* 
particnlar creditor with the debtor fer some private 
advantage to himself, is void, and cannot be enforced, as 
being a fraud upon the rest was established in Equity 
some time before it obtained admission into Courts of 
Law, and the course there was to grant injunctions 
either for delivering up the securities, or for restraining 
parties from proceeding upon them at law (a). 

But ever nnce the case of Cookshoit v. Bennett (6), Andatoommon 
Courts of law have refused to entertain actions brought ^^' 
upon such securities. Lard Kenyan, C. J., there says, 
^ In determuiing this case, I wish to disclaim founding 
^my opinion upon grounds of £quity, as contradistin- 
^'guished from grounds of law. The foundation of my 
<< opinion is, that the temptation to give this note was a 
'' fraud on the creditors who were parties to the contract 
<<on which their debts were to be cancelled, in consider- 
-^'ation of receiving a composition. The note {»eceded 
'^ the execution of the deed ; all the creditors being 
« assembled for the purpose of arranging the defendant's 
*' affairs, they all undertook and mutually contracted with 
^<each other, that the defendants should be dischaiged 
'< from their debts after the execution of the deed. Then 
^ these plaintiffi, in fraud of that engagement, entered 



(a) MuUBeUm v. Ondaw, 1 P. Wms. 768. ComUaUein v. Blanchey 
1 Cox, 287. Spurret v. SpiOer, I Atk. 105. Earl of Chesterfield 
V. JcoMsen^ 2 Yes. Sen. 156, and see the cases of CuUvngworth v. 
Layd, 2 Beav. 385. Pendlebury v. Walker, 4 Y. & Coll. 424. 

(b) 2 T. R. 763, and see Jackson y. Duchmre, 3 T. R. 551. 
Jackson y. Lomas, 4 T. R. 166. Wheelwright y. Jackson, 5 Taunt. 
}03. 
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^into a ocmtnct with the defendantB^ which prevented 
** their being put in that situation which was the induoe- 
« m^it to the other creditors to agn the deed, and to 
'^reUnquish a part of their demands. If a bankrupt, or 
<< an insolvent, after becoming free from his engagements, 
having no restraint on his mind, voluntarily give secu- 
rity for a former demand, which is only doe in con- 
science, such a security may be enforced in a Court 
** of law." 

In accordance with the spirit of the doctrine here laid 
down, where, upon a deed of compocdtion being entered 
into, two joint creditors of the insolvent scheduled their 
debt at a lower amount than it really was, and then 
executed the deed, and it was provided by the deed that 
the creditors should receive so much in the pound on the 
security of certain promissory notes, but the two joint 
creditors, under a private agreement, received promissory 
notes from the insolvent for the amount of compodtion 
agreed on, for the whole of their debt, and also two bonds 
executed by him for the residue of the real debt, the 
bonds were ordered by the Court to be delivered up (a); 
and as to the notes, Sir R. P, Arden, M. R., ^d, " As 
** to the other point, I think it is new. I wiU iSrst know 
** whether the trusts of the deed are satisfied, and whether 
'^any surplus remains. I am clearly of opinion, that 
<Uill the other creditors are paid the composition upon 
'^ their scheduled debts, the defendants are not entitled 
''to receive a dividend upon anything beyond their 
** scheduled debt" It seems, however, to have been the 



(a) Eastabrook v. Scotty 3 Yes. 455. Svpra^ page 41. 
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inclination of the opinion of the learned Judge, that the 
two joint creditors would be entitled to the benefit of the 
notes^ after all the trusts of the deed were satisfied. 

The foUowing cases wiU show how unsafe it is for a Deteormy 

!•. 1 .J •^^ ^ t woorer money 

creditor who comes m under a composition, to lely upon ^^hich hat bem 
any security which he may have taken or possess JJ^OTcTof 
unknown to the other creditors ; for where the creditor ?>?▼•*« bjurgwn 

!• • 1 ^ • 1 V • « 1 ''**" creditor. 

of an insolvent entered mto a composition deed with the 
other creditors, to receive 10«« in the pound, under a 
private agreement with the insolvent that he would give 
that creditor his promissory notes for the remainder of 
the debt, which notes were accordingly given, and the 
deed was signed, and the composition paid to the 
creditor, and he negotiated one of the promissory notes, 
the holder of which enforced payment finom the insolvent 
in an action ; it was held, that the latter might recover 
back from the creditor the amount so paid, in an action 
for money paid, had and received (a). 

One of the latest cases on this subject is that of ITorion 
V. Riley (ft), where the defendant signed a composition 
deed and received his composition, upon a private 
understanding with the plaintifi; (the debtor), that the 
excess of his debt beyond the amount of the composition 
should be secured to him by the joint promissory note of 
the plaintiff and two sureties, which the defendant 
agreed that he would keep in his own hands. The 
note was given, but the defendant, in contravention of 



(a) Smi^ y. Cuff^ 6 M. & S. 160, and see Bradshaw y. Bradshawy 
9 M. & W. 29. 

(b) IIM. &W. 492. 
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the agreement) n^otiated it, and it was paid by the 
debtor, (the pbiintiff,) when it became due. He then 
brought his action i^jainst the creditor, (the defendant)^ 
for the amount, as money paid to his use. It was uxged, 
that this was a case of par deUctum, but Parke, B., said, 
*^ It is like the case of a creditor of a bankrupt, who 
'' receives money to sign his certificate ; there the latter 
^<may recover it back, yet both are violating the law," 
And also, ^' These facts would have formed a good 
<' defence to an action by the defendant upon the note 
*^ against the plaintiflP. Then the defendant hands the 
" note over to a third party, and so prevents the plaintiff 
''from availing himself of that defence. The plaintiff is 
'' thereby compelled to pay the money contrary to the 
'' agreement of the parties, and he has a right to recover 
'' it back from the defendant." And so the Court decided 

And where the creditors of a bankrupt entered into a 
composition deed, whereby they agreed to accept 83. in 
the pound in full discharge of their respective debts, to 
be secured by the promissory notes of three sureties, 
and to release the bankrupt from all further liability, 
and to join in a petition to supersede the commission, 
and the creditors relinquished and gave up to the bank- 
rupt all debts and sums of money, due, owing, or 
belonging to him from any person or persons whom- 
soever, and all bonds, bills, notes, and other securities for 
the same ; and at the time, when the deed was executed, 
the bankrupt was indebted to A., one of the creditors, in 
two different sums on two distinct accounts, and for 
securing one of them, he had given A. bills to the full 
amount, and A. received his Ss. in the pound, upon 
both debts, and afterwards recovered from the acceptors 
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of the bilk the full value of one of thenny and diflerent 
sums upon the others; it was held that the bankrapt 
might sue A. for the money so obtained on the bills, in 
an action for money had and reoeived (a). 

The Court, in this case, considered that the word 
'^bills" in the deed, extended to the bills in the hands 
of A., upon which he recovered the money fiom the 
acceptor. 

And the strictness with which Courts of Equity 
enforce the same principle, that no creditor, in the case 
of a composition, shall have any advantage over the 
rest, to which they Rre not privy and consenting parties, 
is strongly illustrated by the case of CulUngworth v. 
Loyd (&)• There A. and B. carried on business as calico 
printeiB, and had an account with L. and Co., their 
bankers ; A. was entitled separately to a real estate, and 
he deposited the title deeds of this with L. and Co., as a 
security for the balance which might become due to them 
from the firm of A. and B. The firm having become 
embarrassed, they executed a power of attorney to 6., 
anthorizing him to compound with their creditors ; G. 
made known this to L. and Co., who stated that thev 
would accept a dividend with the other creditors, 
retaining, however, the title deeds as security for the 
balance. To this G. assented, and suggested, that it 
would be better to convert the equitable into a legal 
mortgage, with a power of sale. This was accordingly 



(a) Stock v. Mawsan, 1 Bos. & Pull. 2S6. 
(b} 2 Beavan, 385, and see Pendiebwy ▼. Walker, 4 Y. & Coll. 
424, to the same effect. 
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done. Afterwards, a compoBition was drawn up, pur- 
porting to witness that each creditor executing the deed, 
released A. and B. from the debt owing by them to him, 
and abo from aU securities given by A* and B., or eUher 
of thenh for securing payment of such debt ; provided 
that any creditor might be at liberty to execute the deed 
without prejudice to any other lien or security which he 
might have for the debt against any other person* 
Several creditors executed this deed, but before L. and 
Co. executed it, they received their share of the com- 
position, and at the time it was distinctly agreed between 
them and G., (who acted for A. and B.,) that they 
should have the benefit of their security for the balance. 
They then sold the estate and received the purchase 
money. After this, they executed the composition deed. 
At that time all the other creditors, with the exception of 
one who executed afterwards, had previously executed 
the deed. A bill was subsequently filed by A., to set 
aside the mortgage, and several creditors were examined, 
of whom some stated, that they would not have accepted 
the composition, if they had known that L. and Co. 
were to retain their securities in addition. Lord Lang-' 
dale, M. R., decided, that L. and Co. should pay over to 
A. the full amount of the money realized by the sale of 
the estate, with interest thereon at four per cent, from 
the time when the same was received. He said, ** Under 
''all the circumstances, I am of opinion, that having 
''received the dividend and executed the deed, Messrs. 
" L. had no right to retain the benefit of the money 
"which arose from the security." The Master of the 
Rolls, in this case, decided against the creditor, on the 
ground, that it did not appear that the stipulation for 
retaining and realizing the security was made known to 
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all the crediton. And it must be remembered, that the 
terms of the deed signed by L. and Co., expressly 
released all securities given by A. and B., or either of 

them. 

And where a creditor of A., an insolvent, undertook Wlim com- 
to induce the other creditors to agree to a composition, ^^^ ^^ 
on condition that A. would ^ve him a promissory note 
for his debt, signed by a third party, as security ; which 
transaction was kept secret from the creditors ; and the 
attempt at a composition failed ; it was held that this 
transaction was fraudulent and void, and that the note 
could not be enforced against the party who had signed 
it as security (a). 

And where a particular creditor, in order to enable an Where crwlttor 
insolvent to deceive his other creditors, gave him a receipt wn^HSytx 
for a composition on his own debt, but took a bond ^^^^Sti^ 
privately from the debtor for the remainder of the debt, *^ othen. 
the Court decreed a perpetual injunction, and ordered 
the bond to be delivered up. In that case, it was said 
by Macdonaldf C. B., ^ It appears that most of the cre- 
'Mitors settled with the plaintiff (the insolvent) before 
<' the defendant did ; but that is not material The 
'^defendant authorized the plaintiff to hold out to the 
" others that he was ready to accept the composition ; 
'^ and it is of no consequence whether any of them were 
'^ actually induced to come in by such representations, or 
"by the production of the receipt (6)." 



(a) WeU8 V. Girling, 1 B. & B. 447, and see Bryant y. CkriiHe^ 
1 Stark. 329. 
(h) Fawcett y. Gee, 3 Anst. 910. 

1 
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Where goods 
haye been 
fAndfed with 
particular 
creditor. 



If goods have been pledged by a debtor with a par- 
ticular creditor, as a security for his debt, the latter is 
bound to communicate this fact to the body of creditors, 
if he joins them in an arrangement for a composition (a). 



There is certainly an old case which militates against 
the doctrine established by the above cited authorities. 
It is as follows : A. was intrusted by B. to receive the 
interest due upon some tallies mortgaged to her by him, 
and after accounting with her for the interest two or 
three times, he being in want of money, received not 
only the interest, but also the principal, and shortly 
afterwards failed. His creditors signed a deed of com- 
position, whereby they agreed to accept nine shillings in 
the pound, provided all the creditors signed the deed 
within the time limited. B. refused to sign or accept 
the composition unless A. would pay her 100/L dovm, 
and give security for the residue of the composition 
money. The lOOL was given, and security also for an 
additional 751. A. brought a bill to be relieved, on the 
ground that B. had been guilty of a fraud in getting 
underhand a greater benefit for himself, and when the 
cause was heard at the RollSf Baron Price decreed for A*, 
but on appeal to the Lord Chancellor Cowper, he dis- 
missed the bill, on the ground that A. had been guilty 
of as great a fimid and breach of trust as could be, with- 
out being actually criminal, and that having £^p:«ed to 
make some satisfaction, he ought not to be relieved in 
Equity. It is apprehended, however, that this decision 
could not be supported at the present day (b). 

(a) See observations of Qrahamj B^ in Birdwood v. Bapkaely 
5 Price, 602. 

(b) SmaU v. Brachleyy 2 Vern. 601. 
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So anxiously have Courts of law and Equity main- Creditor ob- 
tained the principle, that in cases of composition no adyanSi^ ^ 
one creditor is to obtain any advantage over the rest, ^^^^^^^ 
that they have invalidated securities given for the amount oompontion. 
of composition^ where, before or at the time of making 
the arrangement, a particular creditor has by agreement 
had the full amount of his debt made up to him. 

Thus, where A. being in embarrassed circumstances, 
proposed to compound with his creditors for ten shillings 
in the pound, and B., one of the creditors, reftised to 
accede to the proposal, until A.'s brother spontaneously 
agreed to supply B. with coals to the amount of ten 
shillings in the pound upon his debt, if he would sign 
the composition ; and B. then signed the agreement to 
take ten shillings in the pound to be paid with the 
other creditors ; and signed his name last ; and the 
agreement about the coals was not known to the other 
creditors ; and B. was afterwards supplied with the 
coals ; it was held that he could not recover upon a 
promissory note given for the amount of the ten shillings 
composition (a). Best^ C. J., said, *^ These agreements 
^^for composition with creditors require the strictest good 
'^ faith. It has been aigued, that here the debtor was 
^'not injured, nor the funds for other creditors rendered 
^Mess available. No doubt those topics have been urged 
^'in some of the cases, but one question always is, 
"whether the judgment of the creditors has been 
^Mnfluenced by the supposition that all are to suffer in 
"the same proportion? That was the case here. It is 
"a very different thing where, without any previous 

(a) KmgM v. HuU, 6 Bing. 432. 
I 2 
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'* contract, a debtor, after having discharged his engage- 
** ments under the composition deed, honourably adds to 
** the remainder. A transaction of that kind is clearly 
''distinguishable fix>m the present, where by previous 
*' express contract the whole of the debt, or an equivalent, 
** is secured to a particular creditor/ 

Here, it will be observed, the creditor had received in 
the value of the coals the amount, viz., lOs. in the 
pound, to which he was entitled under the composition, 
and to have allowed him to recover on the promissory 
note, would have been in direct opposition to the prin- 
ciple, '* that all were to suffer in the same proportion.*' 

Effect of In the case, however, of Turner v. Iloole (a) where a 

promise to creditor at first refused to sign a composition deed, 
^^ ^' unless he was guaranteed his debt in full, but afterwards 
did execute it, and subsequently induced the debtor to 
accept bills for the full amount of his debt, which though 
dated be/ore the date of the commission deed, were in 
fact drawn after it, and the creditor received an instal- 
ment under the composition, and then proceeded against 
the debtor upon the bills, who in consequence paid them, 
after deducting the amount of the first instalment ; it was 
held that the debtor might recover back from the creditor, 
in an action for money had and received, the difference 
between the amount of the composition and the full 
amount of the debt There does not appear to have been 
any contract or agreement in this case for the giving up 
of the bills, previously to the execution of the composi- 



(a) Dowl. & Ryl. N. P. C. 27. See the observations on this 
case by Parke, B., in Bradshaxv y. Bradshaw, 9 M. & W. 32. 
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tion deed, and therefore the principle of Knight v. Hunt 
would seem to apply, and the case would rather appear 
to range itself within the scope of the concluding obser- 
vations a£Best, C. J., in hb judgment in that case (a). 

There is a Nisi Prius decision (A) which may seem to 
go even further than Turner v. Hoole, for if the short 
report of the case may be relied on, it appears that a 
creditor having refused to sign a composition deed unless 
he was paid in full, received the fiill amount of his debt 
subsequently to his execution of the composition deed, 
whereby he agreed to take six shillings in the pound, for 
which the insolvent was to give promissory notes, and 
it was proved that the full amount of his debt was after- 
wards paid to the creditor, and the insolvent afterwards 
sued him for the difference in an action for money had 
and received. Parke, J., nonsuited the plaintiff, on the 
ground that no evidence was offered to shew that the 
composition notes were paid, and that therefore there was 
a de&ult on the part of the insolvent But here was a 
corrupt agreement between the debtor and creditor, for 
we cannot suppose that the determination of the latter 
not to sign until he was guaranteed the full amount of 
his debt was made known to the body of creditors, other- 
wise there would have been no pretence whatever for the 
action ; and if the debtor wilfully paid the full amount in 
pursuance of the private agreement, the maxim of law 
would apply^ that, in pari delicto potior est conditio possi- 
dentis, and it would seem to make no difference whether 



(a) 5 Bing. 432. 

(b) Ward V. Bird, 5 C. & P. 229, 
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the debtor paid the promissoiy notes or not (a). His 
ikilure to perform his duty could not entitle the creditor 
to demand fiN>m him the performance of an agreement^ 
fraudulent in the first instance ; and if we take the 
meaning to be, that in consequence of the debtor not 
baying tendered the composition notes to the creditor, 
the composition was a nullity as regarded him, and he 
was remitted to his original rights, and therefore entitled 
to have* the full amount of his debt paid to him, this, 
under the circumstances of his case would seem opposed 
to the doctrine which may be gathered from several 
authorities (b). 

But the authority of Turner v. Hoole (c), so far as it 
bears upon the right of the debtor to recover back monies 
which he has paid to his creditor in his own wrong, or 
upon legal compulsion, has been much shaken, if not 
overthrown, by the case of Wihon v. Ray {d\ one of the 
latest upon this subject ; and that upon the ground, that 
money once obtained by compulsion of law shall not 
be recovered back, since interest revpvbUcce ut Jims sit 



(a) The report of this case, however, is very unsatisfactory. 
It is inconsistent with itself; for it states that it was proved that 
^e/uU amount of the debt was paid, and yet the Judge is repre- 
sented as nonsuiting, because part of the debt, vizr., that secured 
by the notes, was not paid. In Bradshaw v. Bradshaw, 9 M. & W. 
81, Parkey B., says of Ward v. Bird^ " That case is very inac- 
^ curately reported. The money sought to be recovered back had 
^' been paid in settlement of an action by the plaintiff himself." 

(b) See Wells v. Girling, 1 B. & B. 447. Bryant v. Christie, 
I Stark. 329. Howden v. Haigh, infra, page 130. 

(0) Dowl. & Ryl N. P. C. 27. 

(d) 10 Ad, & Ell. 82, and 2 Pen'. & Dav. 253, S. C. 
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Uiium. This point does not seem to haye been taken by 
counsel in Turner v. Hoole. 

The case of Wikon v. Ray {a) was as follows : A. being Where debtor 
about to enter into a composition by deed with his ere- pays the 
ditonsy B., who was one of them, being requested to S!'a"private' 
execute it, refused to do so, unless he was paid in full. *nd underhand 

*■ agreement. 

Accordingly, A. accepted a bill of exchange, drawn by 
B.'s clerk, for the payment of the difference between the 
amount of the composition and the whole of B.'s debt. 
No action was brought upon the bill, which was paid 
voluntarily after it became due. The amount of the 
composition was also paid. Afterwards A. brought 
assumpsit agunst B. for money had and received, and it 
was held, aft^ consideration by the Court of Queen's 
Bench, that the action would not lie. Lord Denman, in 
delivering judgment said, ''The case {Turner v. Hoole) 
'' which we wished to have more fully before us, is un- 
''doubtedly a case in point against the present defendant, 
"but the defence here relied on was not presented to 
'' Lard Tenterden. He considered that case, as I, on the 
'' trial, considered the present case to be decided by the 
*^ principle clearly laid down in Cochshott v. Bennett {b), 
'' often recognized and never impeached, but he was not 
''reminded of another principle of at least equal import- 
" ance, which was established in Marriott v. Hampton (c), 
" that what a party recovers from another by legal pro- 
" cess, without fraud, the loser shall never recover back 
" by virtue of any facts which could have availed him in 



(a) 10 Ad. & Ell. 82, and 2 Perr. & Dav. 253, S. C. 
(6) 2 T. R. 763. 
(c) 7 T. R. 269. 
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'' the former proceeding. Money so recovered was not 
received to the plaintiff's use ; it was received to the 
use of the successful party by authority of law. If any 
'^eiTor was committed in the former proceeding, still 
*' the plaintiff is stopped fix>m proving it after failing to 

<'do so at that time I am reminded by my brother 

Pattesonf that in the present case no action was brought 

on the bills in question, but they were voluntarily paid 

after they became due. I think the same principle 

appUea. This plaintiff might have then refused pay- 

ment, and if the defendant's agent, the drawer, had 

brought his action on the acceptance, he had the 

opportunity of defending himself by the illegal nature 

of the consideration. He waived the advantage, and 

^'voluntarily pud the bills with ftill knowledge of all the 

^' facts. I am of opinion that it is not now open to him to 

'^ deny that he was liable on them." And per Littledale, J., 

^* I am certainly of the same opinion, and I think the 

'' circumstance just adverted to makes no difference." 

It should be observed that in this case, as reported, it 
does not distinctly appear whether the transaction between 
the debtor and the creditor was communicated to the 
body of creditors before the execution of the deed or 
not, but it may be inferred from the fact that no point 
was raised about it that it was not. K such a commu- 
nication had been made, then upon the authority of the 
cases already quoted, it might have been held that A. 
was bound to pay the bill when it became due, and con- 
sequently, upon this ground, the action would not have 
been maintainable {ef). 



(a) Suproj pages 105, 106. 
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It will be at once seen how this case differs from that 
of Smith ▼. Cuff{a)f for there the promissoiy note had 
been negotiated, and was in the hands of a third party 
for value, so that the debtor would have had no defence 
against the holder who enforced payment The principle, 
therefore, of its being a voluntary payment in his own 
wrong, which governed the decision in JVibon v. Matf, 
did not apply. 

But Turner v. Hoole is still a strong authority for the 
position, that a creditor who becomes party to a com- 
position, shall not take advantage of any previous contract 
or agreement on the part of the debtor to pay him the 
full amount of his debt ; and it may be considered as an 
authority for the more strict proposition, that even if 
there has been no previous contract or agreement, still a 
subsequent promise or security cannot be enforced; at 
least this is so, provided we may assume that in that case 
there was no previous agreement with the debtor for the 
giving of the bills, before the execution of the deed. 

This latter proposition, however, b at variance with Where agree- 
the concluding observations of the learned Judge in residue issub- 
Knight V, Hunt (6), where he says, '^ It is a very different ^^uSon^of 
" thing, where, without any previous contract, a debtor, thecomposition 

cieeci* 

^' after having discharged his engagements under the 
" composition deed, honourably adds to the remainder. 
'' A transaction of this kind is clearly distinguishable 
*' from the present, where by previous express contract 
*' the whole of the debt, or an equivalent, secured to a 



(a) 6 M. & S. 160. Supra, page 109. 
(5) 5 Bing. 432. Supra^ page 115. 



122 WHBRE A eBEDrrOR, PARTY TO A COMFOSmON, 

" particular creditor ;" and also with the dictum of 
Lord Kenyon^ C. J., in Cockshott y. Bennett (a), quoted 
above, ** If a bankrupt or an insolvent, after becoming 
« free from his engagements, having no restraint upon 
''his mind, voluntarily gives a security for a fcnrmer 
** demand which is only due in conscience, such a security 
'* may be enforced in a Court of Law." In complete 
accordance with these last observations is the case of 
Took V. Tuck (6). There a debtor, (the defendant in 
the action), being unable to pay his creditors in frill, they 
agreed to take so much in the pound, and to release him 
from the payment of the remainder of their debts ; M. J., 
one of the creditors, for whom the plaintifis in the action 
were trustees, was a party to the agreement, in pursuance 
of which divers of the creditors received a composition 
of so much in the pound, and by deed released the 
defendant from all claim to the remainder of their 
respective debts; two years after this the plaintifis 
received from the defendant a bond for the residue of 
M. J.'s debt in trust for M. J., and it was held first in 
the Court of Common Pleas, and afterwards in error in 
the Queen's Bench, that payment of this bond might be 
enforced by action. The following remarks by Best, C. J., 
in delivering the judgment of the Court, will be found 
important ''It will be observed, that it is not stated 
" that M. J. was ever paid her composition, or that all 
" the creditors were paid their composition, and that all 
" of them released. The language of the plea is, that 
" divers of the creditors took the composition and 
" released. Proof that two out of an hundred creditors 



(a) 3 T. R. 765, Supra, page 107. 

(6) 4 Bing. 224, affirmed in Error, 9 B. & C. 437. 
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*^ had been paid their oomposition and had released the 
^'defendant, would support this allegation. The bond 
'' was not given till nearly two years after the agreement 
'^ for the composition. The plea does not state that the 
'* bond was thought of, much less agreed for, before or at 
*' the time of the composition. ••••••He, (the defendant), 

** could not have been sued upon the original contracts, 
but if he chose voluntarily to give a bond, even at the 
pressing sdicitation of M. J., there is no principle, 
^*no authority to protect him against a suit so given. 
^<The giving a bond, under such circumstances, is no 
« fraud on the other creditors. A bond given under 
''such circumstances is a voluntary bond, and binding 
** on the obligor, upon the same principle that a bond 
'* given by a bankrupt after he has fairly obtained his 
** certificate, is binding on such bankrupt ; as it was not 
** given, or agreed to be given at the time of the com- 
** position, it is no fraud on the other creditors. It is Wherein con 
** the pretending to accept the same terms as the other '"** * * ™" 
" creditors, and so encouraging them to come into the 
'^ arrangement, when the party so pretending hat at the 
^ time secured to himself some advantage, of which the 
*^ others are not to partake, which constitutes the fraud 
^* on the other creditors. There is no deceit of this sort 
" in the present case." And in the same case in Error (a). 
Lord Tenterden, C. J., said, *' I quite agree with all the 
^^ cases that have been cited, as to unfair advantages 
*^ obtained by one creditor over others ; and I think that 
*' we ought not to allow the effect of them to be avoided 
<^ by nice distinctions. But the principle of them is this, 
<< that if one creditor, at the time when he manifests to 

(a) 9 B. & C. 437. 
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^' Others, that he is about to take a composition, makes a 
** secret bargain that he shall have more, that bargain is 
« void." 

Where debt is And it has been decided, that where a man enters 
^^r^^. "*^^ * 6.eeA of composition with his creditors, whereby 

they release him from his debts, and thus extinguish 
them, a promissory note subsequently given to a creditor 
for the residue of the debt is a nudum pactum^ and con- 
sequently not a good petitioning creditor's debt (a). 
And if a debtor, to induce a creditor to become party 
to a composition, gives him privately a security for the 
residue of his debt, a subsequent promise by him to 
pay this will not make it available, it having been void 
in the first instance, and consequently there being no 
consideration to support the subsequent promise (b). In 
the former of these two cases it will be observed, that 
the moral obligation to pay the whole debt was not 
thought a sufficient consideration to uphold a promise, 
as it would be in the case of a promise made by an 
infant after attaining his majority to pay for goods sup- 
plied to him previously. And in the latter, the security 
given was tainted by legal iraud, so that it could afford 
no consideration for a promise. 

The doctrine that a subsequent promise to pay a debt 
which has been extinguished by a release, is a nudum 
pactum^ and therefore cannot be enforced, has been very 
recently extended to the case of a promise to pay the 
residue of a debt which had been released by a com- 



(a) Ex parte Hall, 1 Deacon, 171. 

(b) Gockshott V. Bennett, 2 T. R. 763. 
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pofiition deed, where the consideration for the promise 
was the surrender on the part of the plaintiffi, (creditors 
of the defendant), of a lease which they held as a security 
for their debt 

The case was as follows : The plaintifis, who were the 
creditors of the defendant, had received from the latter 
the deposit of a lease as a security for their debt 
Afterwards by a deed of assignment executed by the 
plaintiffs, as well as the other creditors, all the property 
of the defendant was conveyed to trustees for the benefit 
of his creditors; '<in consideration whereof," to use the 
language of the declaration, ''the plaintifis, parties to 
''the said indenture, did release and discharge the 
" defendant of and from his said debt" The plaintifis 
retained the lease, but afterwards delivered it up to the 
defendant, upon hb undertaking to pay them any de- 
ficiency which might remain after they had received a 
rateable proportion of their debt under the deed of 
composition. It was upon this promise that the action 
was brought, in order to recover a deficiency to the 
amount of 160^ Ss. IcL The defendant, among other 
pleas, pleaded the above &ct8, and set out the release, 
which was in the general form, releasing and discharging 
the defendant from " all manner of debt and debts, sum 
" and sums of money, &&" This plea was demurred to, 
principally upon the ground, that it attempted to show, 
argumentatively (a), that the deed of composition operated 
as a release of the interest that the plaintifis had acquired 



(a) As to this point of the argumentativeness of the plea, see 
Passenger v. Brooks, 1 Bing. N. C. 587, and Betmion y. Davison^ 



3 M. & W. 183 
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by the deposit of the lease. This turned upon the 
question whether the debt, for which the lease had been 
deposited as a security, was or was not released by the 
deed ; and the Court held that it was, and that, therefore, 
the plaintiffi had no longer any lien upon the lease, so 
that any promise to pay money, in consideration of their 
surrendering it, was a nudum pactum^ and could not be 
enforced (a). 



In what CMes 
securities pre- 
viously given 
inay be re» 
tained. 



But although the principle of the above decisions 
prevents a creditor from enforcing a security, which he 
has obtained as the condition of his becoming party to 
a composition, or which, though previously in existence, 
he has not communicated to the rest of the creditors, 
that they may distinctly understand that he intends to 
enforce them, yet there is nothing to hinder him from 
retaining a collateral security antecedently in his pos- 
session, where there is in the agreement for composition 
no stipulation for the surrender of such securities, and 
where he makes known the fact to the other creditors 
who come in under the composition. 



Thus where the creditors of an insolvent signed an 
agreement not under seal, to accept in full satisfaction 
of their respective debts 12«. in the pound, payable by 
instalments, and release the insolvent from all demands, 
and at the time two of the creditors who signed for the 
whole of their debt, held as a security for part, a bill of 
exchange drawn by the insolvent, and accepted by a 
third party, and the money due upon this bill was 
received by the two creditors: it was held, that they 



(a) Cowper v. Oreen, 7 Mees. & W. 633. 
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might retain it — ^reducing the debt, on which they were 
to receive the 12«. in the pound, by that amount (a). 
The Court went upon the ground, that there was nothing 
in the agreement which sdpuhited for the relinquishing 
and giving up of any security, and that it did not appear 
to be the intention of the parties to the agreement, that 
their respective securities should be given up ; and that 
in this respect the case was distinguished fiom Siack v. 
Mawson (6). 

So where A*, a creditor of a firm held securities firom 
one of the partnerB for monies advanced by him, but 
claimed a balance beyond what those securities would 
cover, and on the firm becoming insolvent, all the cre- 
ditors by a composition deed covenanted to accept the 
sum of 7«. for every 20#. due to them respectively to be 
secured in manner therein specified, and A* was the 
first to sign the deed» but expressly <' without prejudice 
^^ to any securities whatever that he held," it was held, 
that under the circumstances, the securities held by A. 
were not affected by the &ct of his signing the com- 
position deed, which applied only to the balance beyond 
what they would cover, and that they might be enforced 
in Equity (c). 

In Ex parte Carsiairs (d), it is said by Lord Eldon, 
^^ I conceive it is now perfectly clear that by a deed of 
^< composition, where you wish to release certain indi- 
** viduals, but to retain the liability of other individuals, 
^^you may retain that liability, if those with whom you 

(a) Thomas y. Gourtnay^ 1 B. & A. 1. 
\V) 1 Bos. & FuU. 2S6. 

(c) Duffy V. Orr, 5 Bligh, N. S. 620. 

(d) Buck Cas. in Bank. 592. 
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''contracted are willing to enter into that sort of com- 
** position" (a). 

And where a creditor obtained from his debtor certain 
bills of exchange as a consideration for his acceding to 
a composition, which subsequently fidled and went off; 
and the creditor retained the bills, and the debtor 
afterwards became bankrupt ; it was held that the 
creditor might retain these bills against the assignees 
under the bankruptcy (&)• Mansfield^ C. J., said, '' If the 
** composition therefore had stood, I think there cannot 
'' be a doubt that Jackson, (the creditor), would have been 
'' deemed to have acted iGraudulently, and that he could 
''not have held the advantage he had gained. The 
"active part he took in the transaction shewed his 
" conduct to be the more immoral ; but if he had got 
" this advantage without any advantage of his own, it 

"would have been equally void It was only 

"fraudulent as against the creditors under this com- 
" position; the bankruptcy did not happen till four 
" months after, but that event was wholly- unforeseen ; it 
" might not have happened for a twelvemonth or not at 
"alL We cannot therefore see how this was a fiaud on 

the commission, which was never then thought of and 

might not have happened at all." 






(a) And the same doctrine may be gathered from the judgment 
of lihe Master of the Rolls in CuUingworth v. Layd^ 2 Beav. 392, 
cited supra, page III, where he says with regard to the question 
of the plaintiff retaining and realising his security, ''as indeed I 
" conceive he might have done by a proper method of proceeding.'* 

(li) Wheelwright y. Jojckson, 5 Taunt. 109, but the authority of 
this case seems questionable, when contrasted with those of WeUs 
V. Girling, 1 B. & B. 447. Knight y. Hunt, 5 Bing. 432, and 
Howden y. Haigh, 11 Ad. & Ell. 1033, infra, page 130. 
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In Feize v. Randall (a), a case where one of the ere- Wliere the 
ditors of an insolvent got better security for his share of 5Jint islSr"*' 
the composition than the rest of the creditonu it was Jettw^^^ny 

^ ^ for amoont off 

certainly niled by Lord Kengon, C. J., that the cases had oompotttioii. 
only gone the length of deciding^ that, where a creditor 
procures from his debtor a security for the payment of 
a sum beyond that secured to the other creditors, such 
security was void ; but that the security so taken for the 
overplus only was void ; not that for the composition 
itself; and that altering the mode of payment, or pro- 
curing another to join in the security, did not seem to 
come within the principle upon which the other cases 
had been decided, inasmuch as the debtor was not 
charged with the payment of any greater sum, than that 
reserved by the composition deed, nor was any additional 
burthen thereby thrown upon him. However, in Leicester 
V. Rose (b)f where a trust-deed was proposed to the cre- 
ditors of an insolvent, whereby they were to engage to 
accept payment of their whole debts by certain instal- 
mentSy the first of which were to be guaranteed by 
collateral security, and the two last to remain upon the 
single security of the insolvent ; and two joint creditors 
stipulated privately with the insolvent, as the condition 
of their signing the deed, that he should procure them 
collateral security for the two last instalments^ as well as 
the prior ones ; it was held, that such a private agreement 
was a fraud upon the other creditors, and void ; and Lord 
EUenborotigh, C. J., said, " though this be not like some 
" of the cases mentioned, where security was obtained by 
'^ the particular creditors, for more than the others were 



(a) 1 £8p. 224. 
lb) 4 East, 271. 

K 
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to receive, yet the principle of all of them is the same, 
that where the creditors in general have baiigained for 
an equality of benefit and mutuality of security, it shall 

" not be competent for one of them to secure any partial 

'' benefit or security to him8el£'' 



(C 



« 



Doctrine in 
Eqoitj. 



Effect of 
underhand 
^rreement in 
rendenng 
securities bonii 
fide given for 
amount of 
composition 
void. 



And the same doctrine is upheld in ex parte Sadler 
and Jackson (a), where the Lord Chancellor said, with 
reference to creditors who obtain securities for themselves, 
which another creditor does not obtain, '< They mislead 
^* that creditor into a situation, in which their own acts 
''shew they think it unreasonable he should be placed.'' 

The determination of the Courts to require and enforce 
the strictest good faith in these transactions, and prevent 
any one creditor firom obtaining an undue advantage over 
the rest has been strongly exemplified in one of the most 
recent cases which has been decided on this subject (fr). 
There a debtor compounded with his creditors under an 
agreement of the fi)llowing nature : The sum of &s. in the 
pound was to be paid by promissory notes at two months, 
with a satisfactory security for the due payment thereof, 
and the remaining sum of I5s. in the pound, by the 
debtor's own notes, by three equal instalments, at six, 
nine, and twelve months. However, to use the words of 
the plea, '' before and at the time of making the said pro- 
''posal and agreement, to and with and between the 
''plaintiff and the said other creditors, it was unlaw- 



(a) 15 Ves. 55. 

(b) Howden v. Haigh, 11 Ad. & Ell. 1033. For the case, 
however, as given in the text, I am indebted to the kindness of 
one of the learned counsel engaged in the cause. 
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^* fully and fraudulently agreed, to wit, by and between 
** the plaintiff and the defendants, without the knowledge 
*^ or consent of the said other creditors, or any of them, 
*' and in fraud thereof, that the defendant should indorse 
a certain bill of exchange to the plaintiff, to wit, a bill 
drawn by the defendant upon and accepted by certain 
persons carrying on trade under the name and firm of, 
" Sec, for the payment of 76L ISs. in fitiud of the said 
other creditors, in order to g^ve the plaintiff a fraudu- 
lent preference beyond the said other creditors, and to 
" induce him to execute the said articles of agreement, 
and become a party to the same and to the said agree- 
ment" The plea then averred that the bill of exchange 
was so given according to the agreement The replica- 
tion to this plea stated, that the sud bill of exchange for 
76L ISs. had not been paid, although it had become due 
and payable, and that plaintiff had not enforced or 
obtained payment of the said bill, or of any part thereof. 
The action was brought to recover payment of the three 
promissory notes at six, nine, and twelve months ; and on 
demurrer to the replication, the Court of Q. B. held that 
the plea was good, and that the fact of non-payment of 
the bill for 76/. ISs, made no difference, inasmuch as the 
agreement for such payment was fraudulent, and so 
vitiated the whole transaction, so far as the pltuntiff who 
received it was concerned, as to deprive him of his right 
to enforce payment of the promissory notes which he had 
obtained upon the same terms as the other creditors (a). 
In delivering judgment, Lord Denmanf C. J., said, " I 
" should like to express my opinion in Lord-ElhnborougKs 



(a) See however the obsenrations of the Master of the RoBs in 
Eastabrook v. Scott^ 3 Yes. 455. SuprOy p«ges 41. lOS. 

K 2 



it 
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'language in Leicester v. Rose (a). 'From the first 
** * mention of this case to the present moment I have 
*^ * never entertained a particle of a doubt upon it. The 
< question is whether any legal effect can be given to an 
' agreement, by which these creditors, the plaintiffi, are 
*' ' to have a better security for the same sum than the rest 
** * of the creditors, after having entered into an agree- 
<< ' ment with them, importing that the same satisfaction 
<' ' was to be made to all by the same mode of payment.' 
'^ I feel bound to say when these transactions come before 
<< the Court, that the whole is void. Jf the notes alone 
''had been ^ven, they would have been good, but to 
'' allow the plaintiff to recover on them here, would be to 
" enable a fraud to be carried into effect There might 
''be great difficulty in defending an action brought upon 
" the bill, if the plaintiff could recover on these notes. 
" Tlie ground taken in Leicester v. Rose, is, that cre- 
" ditors in these transactions suppose all the property of 
" the debtor to be given up ; here something is kept back^ 
"and the creditors are deceived as to the state of the 
" assets. In the words of Best, C. J. (6), which appear 
" to me to be very applicable to the present case, ' These 
' agreements for composition with creditors require the 
' strictest good faith. If I see a man acquainted with 
" ' the circumstances of the debtor, agreeing to sign a 
'paper, under which he is to be satisfied with 10«. in 
' the pound, 1 conclude he has exercised a judgment 
'on the subject. Am I not cheated if he procures 
" ' another to give him lOs, more ? Perhaps there is no 
' case exactly like this ; but as no two cases are ever 









it 



(a) 4 East, 271. Supra^ page 129. 

{h) Knight ▼. tiwKt, 5 Bmg. 432. Supra^ pages 3. lU, 






OBTAINS FOR HIMSELF ADDITIONAL SBCUBITT. 133 

'^ ' alike in all respects, the best way is to extract a prin- 
" ' ciple firom analogous decisions^ and the principle to be 
** * extracted lErom all the cases on this subject is, that a 
'< ' man who enters into an engagement of this kind is not 
' to be deceived/ The result is, that in my opinion no 
part of the present transaction can be enforced in a 
** Court of law/' And per IdUledale, J,, " There is no 
''case where the same principle has been carried into 
^ effect to the same extent as will be the result of the 
'' decision which the Court is now going to pronounce. 
''In Leicester v. Rose (a), the action was brought to 
enforce payment of an additional security. So in 
Knight v. Hunt (b), the private agreement was, that 
"coals should be given, and 10«. in the pound was 
delivered in coals. There the decision only extended 
to prevent the particular creditor fiom receiving more 
"than the others could recover. Here it is sought to 
" carry the principle further, and make it extend to the 
" promissory notes. The question is, whether the fraudu- 
"lent agreement is to be extended to the whole or not, 
*' and I think it is, because the plea states that the bill of 
"exchange was delivered in order to give a fraudulent 
" preference, and induce the plaintiff to execute the deed. 
" We may cany this rule so &r as to say that the whole 
"of such agreement is fraudulent I give no opinion as 
" to whether the plaintiff could recover on the original 
"debt or not, but my decision is founded on the fraud 
" apparent in this case. Here part of the assets are taken 
" away from the body of creditors, and I think the 
" principle of the cases is to be extended to prevent any 









(a) 4 East, 271. 
(6) 5 Bing. 432. 
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''part of the agreement from being carried into effect" 
Coleridge^ J. — ^''The principle of all these deeds is 
'' that of entire good faith, and that the debtor makes a 
''true representation of the state of his assets; and that 
"all the creditors are to stand on an equal footing. 
" Neither condition is fulfilled here, for the debtor indorses 
" over an acceptance, abstracting that from the assets, and 
" the particular creditor obtains thereby a further security. 
"It is not pretended that an action could have been 
"brought upon the bill, but it is contended, on the part 
"of the defendant, that the transaction is divisible and 
" valid as to the former promissory notes ; but I think 
" not ; for the indorsing the acceptance was the considera- 
" tion between the creditors and these debtors, for enter- 
^ing into the agreement for the composition. The 
"substance of the case is, that as regards one set of cre- 
"ditors one agreement is entered into, and another as to 
"another, and therefore it appears to me one entire 
" fraud, and wholly void." 

It will be seen that the Court in this case laid con- 
siderable stress on the argument, that the indoiBement 
on the bill of exchange by the debtor, amounted in 
effect to a fraudulent concealment on his part of the 
amount of his assets. This bill was part of his property, 
and this part he made over privately to a particular 
creditor in fraud of the rest. The case certainly goes 
ftirther than any hitherto decided, for in almost all the 
others, the action was brought to enforce the additional 
and therefore fraudulent security; and in Knight v. 
Jiuni (a), the creditor had already received the value of 

(a) 5 Bing. 432. 
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his share in the composition fiom the coals which had 
been supplied to him. Here, however, it was held, 
that the agreement to give and accept additional security 
in fi^udulent preference of the other creditors, so tainted 
the whole transaction as to vitiate the notes themselves, 
although they were only the same as all the other cre- 
ditors received. 

The Court reftised to entertain the question whether Question as to 

effect of under- 

the creditor's remedy was wholly gone, or whether he hand agree- 
might still sue upon his original debt, treating the ^{J^fdebt. 
composition, so far as he was concerned as a nullity ; but 
if an opinion may be hazarded, it would seem, upon 
prindple, that the creditor would remain without remedy. 
Having signed the composition deed he would be 
estopped from denying his own act, and could not be 
allowed to set up his own fraud as relieving him from 
the necessity of abiding by his agreement, to be content 
with the same security as the other creditors ; and this 
view of the case becomes still stronger, if we suppose 
that the agreement for composition is not as here to 
receive the whole sum after a certain interval of time, 
but to take less than the whole amount of the debts 
really due. If it were to be decided that a creditor, who 
had obtained better security than the others, although 
he could neither enforce this security, nor, in con- 
sequence, any one which might be given in conformity 
with the terms of the composition deed, might still be 
remitted to his original right, and sue for his whole 
debt, he would then be in a better condition than the 
other creditors, through the medium of bis own attempted 
fraud; and besides, this would be holding out an 
inducement to a creditor to try the experiment of 
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obtaining better terms than the rest, since even if he 
fisdled in enforcing them, he would be no worse off than 
he was originaUy, having still the right to proceed 
against his debtor for the full amount. 

The above observations, however, are made with great 
diffidence, for it is right to call attention to the remarks 
of AldersGn, B., in Davidson y. McGregor (a). "In 
« that case, {Howden v. Haighf) Littledale, J., expressed 
** a doubt whether the fraud can invalidate the whole of 
^^ the transaction, and I must own I am alarmed at the 
'^ extent to which that decision goes." (6) And a certain 
analogy seems to exist between the case supposed and 
that of Davis v. Holding (c), where there was an agree- 
ment between a petitioning creditor who had sued out a 
fiat in bankruptcy, and the bankrupt, that the former 
should abandon the fiat in consideration of the bankrupt's 
paying him a portion of his debt, and securing payment 
of the residue, by accepting two bills of exchange for the 
amount The creditor accordingly abandoned the 
prosecution of the fiat, and afterwards brought his action 
upon one of the bills of exchange (c). It was held that 
he could not recover on account of the illegality of the 
transaction (cQ. Subsequently, he sued for the amount 
secured by the bills of exchange, in assumpsit for goods 
sold and delivered, as the original debt ; and the debtor 
pleaded the illegal agreement above stated; but the 
Court held, that the original debt continued, vrith the 



(a) 8 M. & W. 763. Supra^ page 79. 

(ft) See Pendlebury v. Walker, 4 Y. & Coll. 424. 

(c) 1 M. & W. 159. 

(d) 6 Geo. 4, c. 16, (s. 8. 
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remedy for its recovery, and gave judgment for the 
plaintiff (a). 

In a case where there does not appear to have been Effect of 

underhuid 

any express provision for avoiding the deed, if all the agreement 
creditors should not come in and execute within a ^^^ ^ 
certain time, and the debtor made an underhand agree- 
ment with some of the creditors, who were seemingly to 
accept the composition, to pay them their whole debts, 
and then filed a bill to compel the creditors who had 
executed the deed to a fulfilment of its terms, the Court 
dismissed the bill (6). 

The same point was decided in Constantein v. 
Blanche (c), where an injunction was granted to restrain 
the defendant from proceeding at law on a promissory 
note, which had been given to him by the plaintiff, in 
order to induce him to become party to a composition 
between the plaintiff and his creditors ; although it did 
not appear that all the plaintiff's creditors had come 
into the agreement, nor that there was any proviso that 
the agreement should be void, if all the creditors did not 
come in by a certain time. 



(a) 11 Ad.&EU. 710. 

(ft) ChOd V. Danbric^e, 2 Vem. 71. 

(c) 1 Cox, 287. 
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CHAPTER XI. 

ON COMPOeiTION DEEDS AS CONNECTED WITH 

BANKRUPTCY. 

Under flat. It is of importance to consider how far such an assign- 
c 30 8. 9. ment of effects, as is usually made in the case of a 

composition with creditors, may operate as an act of 

bankruptcy. 

Formerly, it was provided by stat. 5 Gea 2, c. 30, 
s. 9, that in case any commission of bankruptcy should 
issue against any person or persons who should have 
compounded with his, her, or their creditors, or delivered 
to them his, her, or their estate or effects, and been 
released by them, then the future estate and efiects of 
every such person and persons should remain liable to 
his, her, and their creditors, unless the estate of such 
person or persons, against whom such commission should 
be awarded, should produce clear after all chaiges suffi- 
cient to pay eveiy creditor under the said commission 
fifteen shillings in the pound for their respective debt& 

Under this statute, where two partners, whose afiairs 
were embarrassed, called a meeting of their creditors, 
and offered a composition of three shillings in the 
pound, which several of the creditors agreed to accept, 
and a release was prepared for the joint creditors only, 
and not for any separate ones, and was signed by seven 
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of the joint crecUtois, but there were three joint creditors 
who did not sign, and there were several separate 
creditorSy and the deed was not signed by them, nor 
was it so framed as to admit their signature ; it was 
held, that this did not constitute such a composition as 
was within the statute (a). Lord EUenboraughy C. J., 
there said, ''We think the true construction of this 
''clause is, that the compositions it contemplates are 
"not such as are limited and extend to a particular 
" description of creditors only, but to such as are general 
'' and would admit all creditors of whatever description 
they may be," 



(( 



In accordance with these observations, in a case in 
which a debtor had entered into a deed of composition, 
which embraced in its terms all his creditors, many of 
whom came in, but some refused, and recovered their 
demands by action^ and a commission of bankniptcy 
issued afterwards against the debtor, and he obtained 
his certificate, and A., one of his creditors, levied an 
execution upon goods obtained by the debtor after his 
certificate, for a cause of action arising prior to the 
commission of bankruptcy ; on application to set aside 
the execution, upon the ground that the certificate 
obtained by the debtor under his commission, was a 
discharge of his future efiects fi\)m liability, the same 
learned Judge said that there was a clear distinction 
between this case and Norton v. Shakespeare (a), in- 
asmuch as here the debtor, as far as in him lay, had 
compounded with all his creditors of every description, 
having propounded a general and equal satisfaction to 



(a) 15 £a8t, 619. 
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them allf and the motion to set aside the execution was 
refused (a). 

8ut 6 Geo. 4» This statute is now repealed by stat. 6 Greo. 4, c. 16, 
' (the Bankrupt Act). By the third section of this act, 

it is enacted, that if any person who is such a trader as 
is liable to become bankrupt ^^ shall make or cause to be 
" made, either within the realm or elsewhere, any firau- 
** dulent grant or conveyance of any of his lands, tene- 
^ ments, goods, or chattels, or make or cause to be made 
** any firaudulent surrender of any of his copyhold lands 
'* or tenements, or make or cause to be made any frau- 
" dulent gift, delivery, or transfer of any of his goods or 
** chattels, every such trader doing, suffering, procuring, 
executing, permitting, making, or causing to be made 
any of the acts, deeds, or matters aforesaid, with intent 
'^ to defeat or delay his creditors, shall be deemed to have 
<< thereby committed an act of bankruptcy." 

Stat 6 Geo. 4, But it is provided by the fourth section of the same 
act^ '' That where any such trader shall, after this act 
'^ shall have come into effect, execute any conveyance or 
*^ assignment by deed to a trustee, or trustees, of all his 
^* estate and effects for the benefit of all the creditors of 
*^ such trader, the execution of such deed shall not be 
<< deemed an act of bankruptcy, unless a commission 
'^ issue against such trader within six calendar months 
^^from the execution thereof by such trader, provided 
^^that such deeds shall be executed by every such 
^' trustee within fifteen days after the execution thereof 
*^by the said trader; and that the execution by such 






(a) JSOavghter v. CheyiUy 1 M. & S. 182. 
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trader, and by every each trustee, be attested by an 
attorney or solicitor, and that notice (a) be given 
*' within two months after the execution thereof by such 
** trader, in case such trader reside in London, or within 
forty miles thereof, in the London Gazeiie, and also 
in two London daily newspapers; and in case such 
*' trader does not reside within forty miles of London, 
*' then in the London Oazette^ and also in one London 
''daily newspaper, and one provincial newspaper pub- 
" lished near to such trader's residence ; and such notice 
'' shall contain the date and execution of such deed, and 
the name and place of abode respectively of eveiy such 
trustee, and of such attorney or solicitor.'* 



■ft 



By this section, it will be observed, in order that an 
act of bankruptcy may be avoided, the conveyance or 
assignment must be by deed of all the debtor's estate 
and effects, and even then, this is protected only after 
the expiration of six calendar months from the date of 
the execution of the deed, so that in the meantime, 
although all the requisitions required by this statute have 
been complied with, the transaction may be overreached 
by a fiat in bankruptcy, if the creditors choose to treat 
the assignment by the debtor as an act of bankruptcy in 
itself. Until, therefore, the period of six months has 
elapsed, the trustees under the composition deed cannot 
make a marketable title to the property of the debtor. 
Besides, in case a fiat should issue, founded upon the 
deed, or upon any prior act of bankruptcy, the position 
of trustees who have in the meantime been dealing with 
the property, would be very serious, inasmuch as all 

(a) For form of such notice, see Appendix. 
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their acts would be oveneached and invaUdated by the 
fiatf and they <wouId even be without remedy for any 
expenses out of pocket, to which they may have been 
put in the execution of their trust& It is highly im- 
portant therefore, that they should consider the possi- 
biUty of this occurring^ before they accept the trust 

So likewise several requisitions therein specified must 
be complied with, in order to prevent such an assignment 
from operating as an act of bankruptcy. If, therefore, 
failure be made in any of these requisitions, this section 
will afford no protection against bankruptcy, and we 
must inquire how far the wording of the third section 
affects an assignment made by a debtor for the benefit of 
his creditois. 

Operation of This latter section corresponds to the second section 

c. 16, 8. b. of 1 Jac. 1, c. 15, the clause of which bearing upon the 

present subject of inquiry, is thus worded, ^' or make, 
'^ or cause to be made, any fraudulent grant or convey- 
** ance of his, her, or their lands, tenements, goods, or 
^* chattels." This was held not to extend to copyholdsi, 
which are expressly mentioned in 6 Geo. 4, a 16, and 
was confined to conveyances by deed, whereas the latter 
statute embraces ^' any fraudulent gift, delivery, or 
" transfer" (a). 

Under the bankrupt acts formerly in force, it had been 
settled by a variety of decisions, that an assignment of 
all a debtor's effects for the benefit of creditors, was in 



(a) Ex parte Cockshott^ 3 Brown, C. C. 502. 
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itself an act of bankruptcy (a); and in Stewart v. 
Moody (b) Parke, B., says, *^ It was settled by Robertson 
▼. LiddeU {c\ that an assignment of all a trader's effects 
was an act of bankruptcy. It was there decided that 
'' the words * or whereby/ in the statute of James, did 
*' not alter the previous words, ' to the intent,' and that 
** the words * to the intent or whereby his creditor shall 
***or may be defeated or delayed,' were to be read *to 
** ' the intent his creditors $haUy or whereby they may be 
** * defeated.' The present statute is the same in effect, 
** only the expressions are more concise, and the words 
*' * with intent, &c.,' occur at the end of the section as 
^'applicable to all the different kinds of bankruptcy men- 
** tioned. The present act was not intended to alter the 
'^former law in this respect; and it has been clearly 
'^ settled that if the necessary consequence of a man's act 
** is to defeat his creditors, he must be taken to intend it. 
*^ When a man assigns all his property and puts it into a 
'^ different course of distribution from what the bankrupt 
** laws direct, he commits an act of bankruptcy." In this 
case there was no suggestion of any fraud on the part of 
the insolvent So where an agreement for a lease pro- 
vided, that it should be void on the lessee's assigning or 
demising the whole or any part of the premises without 
license in writing, and the tenant made an assignment of 
his property by deed (including his estate and interest in 



(a) Worsley v. De Mattos, 1 Burr. 467. Tappenden v. BurgesSy 
4 East, 230. Ex parte Bourne^ 16 Yes, 14S, where the Lard 
ChanceUor said, ^^ that the doctrine was carried to this estravagaad 
*' lengthy that though the assignment was intended for the benefit 
^' of all the creditors, it was an act of bankruptcy." 

(J) 1 C, M. & R. 777. 

(c) 9 East, 487. 
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these, premises) to trustees for the benefit of his creditors ; 
it was held, that this was of itself an act of bankrupteyj 
and therefore void as an assignment, being superseded 
by the commission of bankruptcy, and, therefore, that no 
forfeiture of the lease under the agreement had been 
incurred (a). 



Where the 
deed is exe- 
cuted by the 
debtor alone. 



And where a deed of assignment for the benefit of cre- 
ditors was executed by the insolvent, but not by any of 
the creditors, and there was no evidence that it was ever 
in the custody of any persons for the benefit of the 
creditors, it was held to be an act of bankruptcy (6). 
Littledalef J., there says, " My impression also is that it 
^^ was an act of bankruptcy, though it is a point capable 
** of being argued." 



Where assign- 
inent b of part 
of property. 



ft 



cc 



And where a debtor, being in difficulties, made an 
assignment of a lease to three of his creditors, this was 
held to be fraudulent, and an act of bankruptcy (c). 
Lord Mansfield there said, '^ The assignment was a clear 
fraud against the general* creditors under the bank- 
rupt laws. The bankrupt was advised and agreed to 
'^ have a commission sued out, and afler that made the 
" assignment It was said the creditors were told of the 
'^ assignment. The manner in which they were told of 
^^ it was the worst part of the case ; for the bankrupt con- 
^^ cealed from them when or how it was made, and they 
^'had no reason to suppose that it was not made long 
^^ before. All amicable commissions are agreed to by 

(a) Doe d. Uoyd v. PaweU, 5 B. & C. 308. 

(b) Botcherhy y. Lancaster^ 1 Ad. & Ell. 77. 

(c) Devon y. WaUs^ Doug. 86 ; see also Linton v. Bar&eUy 
3 was. 47. 
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^ the creditors, in the idea that there is to be no prefer- 
^' ence." 



So where the assignment is made by the debtor of his Wben assign- 
effects in fiivour of fewer than all his creditors, this is an &voiir of fewer 
act of bankruptcy. In Morgan v. Horseman (a), it was ^^'^ 



« 



said by Sir J. Mansfield^ C. J., *' A conveyance, either of 
'' all or part of a man's property in favour of fewer than all 
<' the creditors, is an act of bankruptcy, because it is the 
means whereby the creditors may be defeated or de* 
layed." And in Putting v. Tucker (b), per Abbott, C. J., 
** The question, therefore, in such a case is, whether the 
** deed be voluntarily made by the bankrupt, in order to 
** give a preference to particular creditors, to the preju- 
'^ dice of his general creditors** (c). 

Nor does it make any difference if there is only a 
colourable exception of part of the property assigned (d). 
In Siebert y. Spooner (e), where one Mitchett assigned 
all his effects and stock in trade to the defendant, to 
whom he was indebted iiY certain sums of money, 
Parke, B., says, <' I take it to be perfectly well settled 
''that where a trader makes an assignment of all his 
** effects, or of all except a very small portion, it is ne- 
*' cessarily an act of bankruptcy without any actual fraud. 



(a) 3 Taunt. 335. 
(h) 4 B. & A. 382. 

(c) See HosmU v. Smpwriy 1 Doug. 92. WiUon v. Day^ 2 Burr. 
827. NewUm v. ChaaOer^ 7 East, 188. Ex parte Oayner^ cited in 
1 Burr. 477. Harmon v. Fisherj Cowp. 123. Ogden v. Stone, 
llM. &W.494. 

(d) Wilson y. 2%, 2 Burr. 827. 

(e) 1 M. & W. 714. 
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<' WoTikif ▼. De MiUtas (a), and WiUou v. Day {b), 
** where there was a total absence of fraud ; and» lastly, 
** m the case of Newton v. CAaniler {c\ where the deed 
« was executed by the party while he was under process 
** of compulsion'* (d). 



Where ere. And if an insolvent makes an assignment by deed of 

of exeeotioiior ^ ^ property to trustees for the benefit of all his cre^ 
^ntomplM ^^'^ ^^ is an act of bankruptcy, although the creditors, 
t^^n^i^'npcoy. when they at first proposed that a trust deed should be 

executed, did not intend to make the insolvent a bank-* 
nipt, but at the time of its execution had resolved to rely 
upon it as an act of bankruptcy ; which resolution, on 
their part, was not made known to the insolvent (e). 



The question 
ciquooHtmo a 
pavment or 
delivenr of 
goods 18 made 
one for the 
jury. 



Effect of 
proviso that 
trustees may 
avoid deed if 
they think fit. 



Tlie question as to whether the payment of a particular 
sum, or delivery of certain goods to a creditor, has been 
made in contemplation of bankruptcy is a question foe 
the jury (/> 

The effect of an assignment of the whole of a trader^s 
property, is not altered by a proviso, that the deed shall 
be void if the trustees should think fit to avoid it ; for in 
the case of Tappenden v. Burgess {g\ where there was 
such a proviso, the Court observed, that with reference 
to the feet, whether it was an act of bunkruptcy or not. 



(a) 1 Burr. 467. 
(h) 2 Burr. 827. 

(c) 7 East, 138. 

(d) And see the case Ex parte Oayner^ cited 1 Burr. 477, and 
Law y. Skxnner^ 2 Blacks. 996. 

(«) 4 East, 230. 

(/) Fidgeon v. Sharpe^ 5 Taunt. 539. 

(g) 4 East, 230. . 
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it was the same as if there was no such proviso in the 
deed ; as in the meantime, and until the signification of 
such avoidance by the trustees, it was an operative deed 
in the terms of it; and not like a proviso, that the deed 
should be void ifaU the creditors did not assent to it. 

Nor would the latter proviso make any difference, Eflbetof 
according to the case of Dalton v. Morruon (a), where Seed tokl, if 
the deed of assignment contained a proviso, that in case f^^x 
all the areditors whose debts amounted to upwards of ^ ><• 
20/., should not execute the indenture by the time therein 
mentioned, or a commission of bankruptcy should issue 
in the meantime, the indenture should be void. The 
Lord ChanceUoT said, ** My opinion is, that this condition 
''does not make it less an act of bankruptcy than it 
*' would have been if the condition had not been inserted." 
And the same doctrine is laid down by 6riMf, C. J., in 
B€u:k V. Oooch (6), on the ground that the deed gave 
power to the trustees to act in the meantime, and thus 
divested the bankrupts of all control over their affairs. 

It must, however, be remembered, that in order to Nature of 

^ « 1 1 • 1 asrignineiit 

constitute an act of bankruptcy, the assignment must be requisite to 
of such a kind as to disable the grantor from carrying on ^nkroptcy. 
his trade and occupation ; the mere transfer of a portion 
of his goods and chattels will not be sufficient, if the part 
which he retains bears a considerable proportion to the 
whole. Thus where a miller having been arrested at the 
suit of a creditor for 195/., gave him a bill of sale of some 
horses and waggons and various articles of furniture, 

(a) 17 Ves. 193. 
{h) 4 Camp. 232. ^ 
L 2 
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defeasible in payment of the debt on a certain day ; and 
the debt was not paid, and the creditor took possession ; 
it was contended that this was in itself such a transfer of 
property as constituted an act of bankruptcy (a). At the 
trial, Tauntant J., left it to the jury whether the debtor, 
in executing the bill of sale to the creditor, disabled him- 
self from canying on his business as a miller. He 
adverted to the articles in the mill which were not taken, 
but desired the jury to consider what proportion they 
bore to the whole property, which was sold for 144/. 
The jury found that the transfer did amount to an act of 
bankruptcy, and the Court, in making the rule absolute 
for a new trial, on the ground that there was not sufficient 
evidence of an act of bankruptcy, said, *^ It is incumbent 
on the party who sets up an act of bankruptcy of this 
description, to shew the general situation of the property 
'' to have been such that insolvency would be the effect 
''of the transfer* Here it was not stated what the whole 
*' of Smith's property amounted ta For anything that 
" appeared in evidence, he may have had large sums of 
'' money due to him at the time of this conveyance.'' 

This principle, that in order to constitute an act of 
bankruptcy, the assignment must be of a considerable 
proportion of the debtor's effects, has been recognized and 
acted upon in a variety of decicdons. Thus where a soap 
and alkali manufacturer, being in difficulties, executed a 
deed of assignment whereby he conveyed to trustees as a 
security for money advanced, or to be advanced, certain 
leasehold premises in which he carried on his business, 
and all his stock in trade and effects in and upon the said 

(a) TT^i^eT. iVfK^, 4B. & Ad. S31. 
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premises, and assigned over to them a policy of insurancef 
and the deed contained a power of sale, and a proviso that 
the grantor should remain in possession of the premises 
until default should be made in payment of the monies 
thereby secured ; and it appeared that the grantor, in 
addition to his trade of a soap boiler and alkali maker, 
was a considerable ship-owner, and at the time of the 
executing of the deed of assignment, possessed three ships 
of large value, which were not included in the assign- 
ment, the jury having found that the deed was not 
executed in contemplation of bankruptcy, or insolvency; 
the Court held that this was no act of bankruptcy (a) ; and 
it was said by Parke, B., ^' In order to render an assign- 
'^ment of a trader's effects an act of bankruptcy, it must 
'< be shewn that the party assigned all, or so nearly all, of 
''his effects ias to put it out of his power to carry on the 
''trade* The plaintifls in this case have fiiiled in proving 
"an assignment of all, or of anything Uke all of the 
trader's property." In conformity with the principle here 
laid down by Parke, B., it was ruled by Litthdale, J., 
at Niti PriuSf (and the ruling was adopted afterwards 
by the Court), where an innkeeper, being insolvent at 
the time, executed an assignment of his furniture and 
other effects, (except his stock in trade at the inn which 
he continued to use), his ready money and book debts, 
to a particular creditor, upon trust to sell and pay his 
own debts and return the surplus to him (the innkeeper), 
that this was an act of bankruptcy, provided the inn- 
keeper was insolvent at the time, inasmuch as the 



(a) Carr v. Burdiss^ 1 C, M. & R. 443 ; and see also Bafyne v. 
J7«<ftm,2 Y. & J. 101. 
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assignment would necessarily put an end to his business 
otherwise not (a). But in a case where a trader^ after a 
dissolution of partnership, executed indentures of lease, 
release, and assignment^ whereby he conveyed and 
assigned all his freehold and leasehold estates, and 
covenanted to surrender all his copyhold estates to 
trustees upon trust to raise money by sale or mor^iage, 
and appropriate the same to the indemnification of 
themselves, and such persons as should become liable 
to pay any monies on account of the grantor; and also 
in conjunction with his late partner executed a power of 
attorney to three persons not his creditors, empowering 
them to collect and receive the effects of and debts due 
to the late partnership, and the trader possessed at the 
time considerable personal property and stock in trade, 
no part of which was assigned over by the deed of 
conveyance, it was held that these acts were not, nor 
was any of them, an act of bankruptcy (ft). 



Where the 
UBignmeiit is 
for ▼•luable 
consideration. 



Where a trader makes an assignment of his whole stock 
in trade and effects, for a valuable consideration, with 
the express purpose of defrauding his creditors and 
absconding with the purchase money, this is no act of 
bankruptcy, provided the purchaser be no party to the 
fraud (o). In Baxter v. Pritchard (e). Lord Denman, 
C. J., says, '' It is remarkable that the word sale does not 
" occur in this clause f {i. ^•, the clause relating to firaudu- 



(a) Porter v. Walker, 1 Mann. & Gr. 686. 

(&) Bemey v. Dameony 4 Moore, 126. 

(c) Baxter v. Pritchard, 1 Ad. & £11. 456. Hanvood v. Bartiett, 
6 Bing. N. C. 61. Rose y. Haycock, cited 1 Ad. & £11. 460. Cook 
V. Caldecott, M. & M. 522. WhitweU v. Thompson, 1 £8p. 72. 
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lent tmnsfeiB in 6 Gea 4, c. 16^ s. 3) ^*and equally so 
^ that none of the older cases turn on a sale accompanied 

with payment of the full price For these reasons 

we are of opinion that the sale of a tradesman's stock to 
'* a bond fide purchaser, who pays the fair price of it, in 

ignorance of any fraudulent intention of the sellers, is 

no act of bankruptcy." 









And if a trader who is in difficulties assigns his where astiffii. 
property as a security for future advances, this does not ||^|^;^ f^ 
amount to an act of bankruptcy (a). In WhitweU v. *«*«»« ad- 

TADCeS* 

Thompson {h\ Lord Kenyont C. J., said that all the 
cases without a single exception, where the assignment of 
his property by a trader had been deemed fraudulent, 
and an act of bankruptcy, had been where it had been 
^ven for a bygone and before-contracted debt, but that 
it never could be taken to be law, that a trader could 
not sell his property when his affairs became embar- 
rassed, or assign them to a person who would assist him 
in his difficulties, as a security for any advances such 
person might make to him. 

A deed of assignment executed by an insolvent, is not Where the 
less an act of bankruptcy because it is framed merely for cnted by inl 
the purpose of committing such an act; provided there [^tentionof 

be no concert between the insolvent and the trustees committing an 

act of hank- 
under the deed. In Simpson v. Sykes (e). Lord Ellen- ruptcy. 

boraughy C. J., says, *^ As the trustees," (who in this 



(a) Baxter v. Pritehard^ 1 Ad. & £11. 456. Harwood v. BarOett, 
6 BiBg. N. C. 61. Rase y. Haycock,, cited 1 Ad. & £11. 460. Cook 
V. Caldecott, M. & M. 522. 

(b) 1 £sp. 72. Hunt v. Mortimer, 10 B. & C. 44. 

(c) 6 M. & S. 295. 
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oaae never actually executed the deed,) '' were not 
^ privy to the purpose (or which the deed was made, we 
''can discover no legal principle by which they would 
** have been precluded firom enforcing it had no com* 
''mission issued; and if not, it is not less an act of 
"bankruptcy because it was executed for the very 

puipose that it might be one The ground 

upon which a deed assigning all a trader's property is 
" an act of bankruptcy is this, that it takes away from 
" him all further power of carrying on his trade, and 
"subjects all his propertj to distribution, without the 
"safeguards and assistances which the bankrupt laws 
"provide, and this ground applies with equal force, 
" whatever may be the trader's motive for executing the 
"deed." 

But where two partners, being in insolvent circum* 
stances, made an agreement with their creditors, that 
the separate property of A., one of the partners, should 
be assigned to trustees for the benefit of the joint 
creditors of both, and that both should continue in 
possession of their stock in trade, and carry on their 
business with a view to retrieve themselves, and that 
upon their paying 4s. 6d. in the pound, by certain 
instalments, they diould receive a general release ; and 
a deed to that effect was accordingly executed by A. and 
his partner ; it was held, that this was not an act of 
bankruptcy on the part of A., and that it was properly 
left to the jury to decide whether the deed was executed 
by A. with intent to defeat or delay his separate 
creditors (a). TindaU C. J., there said, " This deed is 



(a) AihoH v. Burbage, 2 Bing. N. C. 444. 
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very unlike any grant to which the attention of the 
'* Court has hitherto been called on this sabject So far 
^fiom being a conveyance with intent to defeat or delay 
''creditors, it is an agreement that two traders shall 
" remain in possession of their property for the purpose 
" of continuing their business, upon condition of paying 
''4«. 6dL in the pound, upon the amount of their debts, 
** by certain instalments." 

If a creditor, in contemplation of a deed of com- Diflbrenoe 
position being entered into, obtains from his debtor wMm^mt' 
certain securities, which would be unavailable in his ^rfatuy^i^t* 
hands,. as fraudulent against the other creditors, if the iMuritiM. 
composition were actually effected, but the composition 
goes off, and afterwaids a commission of bankrupt is 
issued against the debtor, which was not contemplated 
at the time of obtaining the securities ; it has been held, 
that the creditor may retain them against the assignees 
under the commission (a). 

In Stock V. Mawson (6), Eyres C. J., said, ''This case 
"has been argued on an analogy which does not in 
f^tact exist, viz,, between the effect of this deed, (t. e., 
"composition deed,) and the proceedings under a 
"commission of bankruptcy, though a commission of 
"bankruptcy happened to -be the foundation of the 
"agreement A commission is a transaction between 
" creditors only, the estate of the bankrupt is completely 
" taken out of him, and he has no interest but in the 
" actual surplus of that estate after all debts paid ; here. 



(a) Whedumght v. Jackson^ 6 Taunt. 633. 
(h) 1 Bos. & PuU. 289. Shgtra, page 111. 
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'<on the other hand, the insolvent had an mterest in 
'' everything beyond 8s. in the pound." 

Negotiation for Where an application was made for further time to 
^■^^a for open a JJat on the ground that negotiations had been 
enltrginpr time «oinff OB with a view to the bankrupt entering into a 

for opening * ° ® . . . 

fiat. composition with his creditors^ and for the purpose ojf 

annulling the fiat^ which negotiations had failed, the 
Court refused to grant the application, and Hose, J., 
said, that the petitioning creditor ought not to avail 
himself of so severe a process as a commission, for 
the purpose of compelling an arrangement with the 
creditors (a). 



Where pe- 
titioning cre- 
ditor is party 
to deed of 
composition. 



But if any of the creditors of the insolvent has signed 
the deed of trust, he cannot avail himself of it to set it up 
as an act of bankruptcy (6). 

In order to prove the execution of such a deed by the 
bankrupt, it has been held sufficient to produce his 
examination before the commissioners of bankrupt, in 
which he admitted the execution of the deed, without 
calling the subscribing witness (c). 



And although the petitioning creditor did not in fact 
sign the deed, but was privy to its contents, and 
approved of the trustee's taking possession of the pro- 
perty under it, for the purpose of being distributed 



(a) Ex parte Dmoton, 1 Deac. & Chit. 111. 

(b) Bamford Y. Baron, cited2T.R. 594, TappendeuY. Burgess, 
4 East, 230. Back v. Oooch, 4 Camp. 232. 

(c) Bowles V. Langworthy., 5 T. R. 366. 
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amongst bimself and the other crediton, he cannot turn 
round and avail himself of the execution of the deed by 
the insolvent as an act of bankruptcy (a). 

And in a case where it was uiged in aigument, that 
although the law might be as above stated, in the case of 
suing out a commission, yet if the commission were sued 
out upon another distinct act of bankruptcy suiBcient to 
sustain it, the creditors represented by the assignees, (the 
petitioning creditor not being an assignee), might never- 
theless avail themselves of this act of bankruptcy for the 
purpose of avoiding subsequent acts by force of the rela- 
tion to that deed, the Court of K. B. declared its opinion 
that the reasons upon which the creditors at laige are not 
allowed to avail themselves for the purpose of supporting 
a commission of an act, which the petitioning creditor is 
not aUowed to caU an act of bankruptcy, altiiough another 
creditor might do so for that purpose, applied equally to 
tiie purpose, for which, as stated in the argument, they 
relied upon it ; and that one reason for this was, that the 
creditors at large are to be considered as connected with 
the petitioning creditor, and as deriving their rights under 
the commission from him ; and another reason might be, 
that if a commission sued out by such a petitioning cre- 
ditor could be available, he would have a right to prove 
his debt under it, and participate in the dividend, and so 
would derive a benefit firom a commission which he ought 
not to have sued out, and thus take advantage of his 
own wrong (6). 



. (a) Back y. Oooch^ 4 Camp. 3312. Marshall v. Barkwortk, 
4 B. & Ad. 508. 

(6) Tope V. Hockiny 7 B. & C. 101. 
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Bat where a creditor of an insolvent signed a composi- 
tion deed, whereby he and the other creditors were to 
receive so much in the pound upon the amount of their 
respective debts, and thereby released the insolvent from 
all actions and demands; and the creditor did not know 
that the insolvent had previously committed an act of 
bankruptcy, and he afterwards received 2«. 6d* in the 
pound on the amount of his debt; it was held that he 
might, notwithstanding^ be the petitioning creditor to 
support the commission, and that as the deed of composi- 
tion was void by reason of the act of bankruptcy, he wss 
not estopped from proceeding, and that the estoppel was 
confined to those cases where the party who had executed 
the deed set up that deed as an act of bankruptcy (a). 

And where the petitioning creditor had been chosen 
one of the trustees of a deed of assignment for the benefit 
of creditors, but had never assented to it, and always 
refijsed to execute it, it was held in an action brought 
by the petitioning creditor and these trustees, (who had. 
executed the deed, and afterwards relied upon it as an 
act of bankruptcy), as assignees under the commission, 
that in this case there was no estoppel, and that the action 
might be maintained (b). Lord EUenboraug/h C. J., 
there said, ** There is no case which goes the length of 
** saying that the creditors of a bankrupt shall be disabled 
^' firom suing to recover his estate, because any of those 
" who have been chosen assignees (who are not necessa- 
** rily creditors) have been guilty of a fi«ud in urging a 



(a) Doe d. Pitcher v. Anderstm, 5 M. & S. 161 ; and see Bird' 
wood y. Raphaef, 5 Price, 553. 
(h) Tappewisn v. Burges9^ 4 East, 230. 
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^^ bankrupt to the commisnon of an act of bankraptcj 

'^with a view to take advantage of it The defend* 

" ant's argument rests altogether on this ; that some of 
*■' those who now sue as assignees are personally estopped 
''to insist on the execution of this deed as an act of 
'' bankruptcy, it having been procured by themselves for 
'' this purpose : but there is no case which decides that 
'' the other creditors shall be estopped, because a person 
'' happened to be elected an assignee who had acceded to 
''such a deed. Such an estoppel has only been holden 
" to apply to the petitioning creditor who in this instance 
" is free finom any objection ; and neither reason, justice, 
" nor policy, warrant us in carrying the estoppel farther.'' 
And per Lawrence^ J., " The argument of the defendant 
has proceeded upon confounding the case of a petition- 
ing ^creditor with that of assignees, and applying to the 
"latter what is only cause of objection to the former; 
"for it is admitted, that if other persons than those who 
were privy to the fraudulent deed had been chosen 
assignees, no objection would have lain to the action on 
" account of the persons suing." 

By ^ Geo. 4, a 16, s. 8, it is enacted, that if any £^^ ^ 
trader, liable by virtue of that act to become bankrupt, ^^^',^3 
shall, after a docket struck against him, pay to the per- where trader 

compounds 

son or persons who struck the same, or any of them, with petition. 
money, or give or deliver to any such person, any such '"^ *^' 
satisfaction or security for his debt, whereby such person 
may receive more in the pound in respect of his debts 
than the other creditors, such payment, gift, delivery, 

satisfaction or security shall bean act of bankruptcy 

And every person so receiving such money, gift, delivery, 
satisfaction or security as aforesaid, shall forfeit his whole 
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debt, and also repay or delhrer up such money or security 
fixr the benefit of the creditors. 

Upon the construction of this section it has been de- 
ddedf that an action brought upon such a security can- 
not be maintained (a); but that where the proceedings 
in bankruptcy are not prosecuted by the other creditors, 
and they do not interfere, the original debt is not for- 
feited, but may be recovered in an action brought for 
the amount (6). The Court decided this upon the 
ground, that the Legislature clearly contemplated the 
case of the proceedings in bankruptcy being prosecuted ; 
and in that case, the double benefit of withdrawing irora 
the general body of claimants, in respect of that par- 
ticular debt, the creditor ofiending against the statute, 
and also of making him refund the money paid, or 
deliver up the security given unlawfully in respect of it. 

Operation of It has been decided that stat 1 & 2 Wm. 4, c. 56, 
c. 66 fc 42^ ' ®* ^^> which enacts, that " fit)m and after the passing of 

^ this act no commission of bankrupt shall be superseded, 
*^ nor any fiat annulled, nor any adjudication reversed, 
^'by reason only that the commission, fiat, or adjudica-. 
'* tion has been concerted by and between the petition- 
** ing creditor, his solicitor or agent, or any of them, and 
'^ the bankrupt, his solicitor or agent, or any of them, 
save and except where any petition to supersede a 
commission for any such cause shall have been already 
presented, and shall be now pending," has made no 






(a) Bme v. ilfain, 1 Bing. N. C. 357. Dam v. Hoiding^ 1 M. 
& W. 159. 
(li) Dams V. Hdding, 11 Ad. & Ell. 710. Supra, page 136. 
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difference in the law as regards concerted acts of bank" 
ruptcy, but applies onlj to concerted commissions^ fiats, 
or adjudications (a). Therefore, this enactment need 
not come into consideration, when the question is, 
whether a deed of assignment can be relied on as an act 
of bankruptcy by one who has been a party, or privy to 
its contents. 

Where an application was made to the Court for an Where creditor 
order that a deed of assignment for the benefit of ere- deed of com. ^ 
ditors might be delivered up by the trustees, to enable ^'** u"u^"i^ 
the commissioners to declare it to be an act of bank- not ngned it. 
ruptcy, and the affidavits were contradictory, as to whether 
the petitioner, who was the petitioning creditor, had 
assented to, or acted under the deed, but he had never 
executed it, and it was objected that the Lord Chancellor 
had no jurisdiction to compel the production of a deed, 
in order to afford evidence of an act of bankruptcy. Lord 
Eldcn said he had no doubt of his jurisdiction to direct 
the production of the deed^ and to compel all parties to 
attend to be examined concerning it; and that it was 
equally dear, that if the petitioner had acted under the 
deed, although he might not have executed it, he not 
only could not avail himself of it as an act of bank- 
ruptcy, but would be liable to all the costs of the com- 
mission (&)• 

The following case (c) goes still farther, and shews 
that a man may by his conduct, when a composition is 



(a) Marshall y. Barhtvarth, 4 B. & Ad. 512. 
(&) Ex parte CawkweH, 1 Rose, 313. See suprcL, page 51. 
(c) Ex parte Lowe^ 1 Glyn & Jam. 78, and see Marshall v. 
Barkworth^ 4 B. & Ad. 508. 
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entered into, even although he is not a creditor of the 
insolyent at the time, preclude himself from making the 
insolvent a bankrupt A., who carried on the trade of 
a miller, became insolvent, and a commission of bank- 
rupt was sued out against him in August, 1814 ; but a 
meeting of the creditors being convened, and his affiurs 
inspected, it was agreed that the commission should be 
abandoned, and that A. should assign his property to 
trustees for the equal benefit of his creditors. This was 
accordingly done. Amongst the creditors was one J. R. 
the elder, so infirm in health as to be totally inadequate 
to transact any business. His debt was secured by two 
promissory notes. After the assignment was made, J. R. 
the elder, appearing to be wholly incapable of under- 
standing the nature of the transaction, his son, J. R. the 
younger, was informed of the particulars of the deed ; 
whereupon the latter said on behalf of his father, that he 
(the father) should not execute the deed, but should wait 
the event of A.'s being able thereafter to pay the debt in 
full, and at the same time he openly stated that he would 
not sue out a commission of bankrupt against A., or in 
any manner attempt to defeat the object of the trust 
deed, and expressed his willingness, on the part of his 
fiither, to sign any undertaking to that effect. After- 
wards, however, in May, 1817, J. R. the younger, pro- 
cured his father, who could not write, to indorse each of 
the said promissory notes with a cross, by way of assign- 
ing them over to him, and then struck a docket against 
A., as petitioning creditor, on an act of bankruptcy 
alleged to have been committed in or about the month 
of July, 1814 ; and in June, 1817, sued out a commission 
thereon. Lord Eldon said that it was absolutely impos- 
sible to doubt that the commission ought to be super- 
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seded, and in the counie of giving judgment expressed 
himself thus, *' Nothing is more dear than this, that 
** where persons think fit to accede to such a trust-deed^ 
*' they afterwards cannot complain of what is done under 
'' it, for this reason among others, that they have autho- 
rized the division of property under the deed, and if 
they afterwards take out a commission, they put them- 
<' selves in the situation of recalling their confidence 
''fix>m those in whom they expressed that they placed 
'^ confidence, and of reclaiming what has been paid by 
*'the trustees under the circumstances of that confi- 
" dence." 

The rule which prevents any of those who assent to a 
composition, from afterwards availing themselves of such 
an arrangement as an act of bankruptcy on the part of 
the insolvent is strictly enforced. Thus in the case (a) 
of a father and son, where the former had assigned all 
his estate and effects to two trustees for the benefit of 
creditors, and shortly afterwards the son did the same 
with regard to his estate and effects, assigning them 
over to four trustees, two of whom were the trustees 
under the father^s deed of trust ; and within ten days 
after the execution of the last mentioned deed, the 
lather sued out a commission of bankrupt against the 
son, the act of bankruptcy relied on being the execution 
of the deed to the four trustees ; it was urged in sup- 
port of the commission, that the trustees under the 
fiither's deed of assignment, executed that of the son 
only in their individual characters, and not as trustees 
of the father, but Sir Thomas Plumer, V. C, said, that 



(<z) Ex parte KUner^ Back. 104. 

M 
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as eveiy beneficial interest in the estate of the father 
was transferred to his trustees, who were to sae in his 
name, and originate every act to be done for the benefit 
of his estate, it appeared to him that they stood precisely 
in the place of the fiither ; and as the lather, if he had 
been a party to the son's deed, could not have sued out 
a commission, so they, being in point of law identified 
with the father, must be subject to the same rule, and he 
ordered the commission to be superseded. 

Execttiion of Under the operation of 5 Geo. 2, c. 30, s. 28, which 

^ion^t- 8»v® * "8^^ ^^ set-off to a creditor in the case of the 

ing right of bankruptcy of his debtor, where there had been mutual 

bukniptcy. credits between them, provided that such creditor had 

no notice at the time when such credit was given, that 

the bankrupt was insolvent or had stopped payment ; it 

was held, that the execution of a deed of composition by 

a debtor, was a su£Scient notice of his insolvency, to 

prevent a creditor, who was aware of that fact at the time 

when the debt was contracted, from having the benefit 

of the enactment (a). 

The corresponding enactment now in force is that of 
6 Geo. 4, c. 16, s. 50, which gives the right of set-ofi^, 
" notwithstanding any prior act of bankruptcy committed 
'*by such bankrupt, before the credit ^ven to, or the 

*^ debt contracted by him Provided the person 

'^ claiming the benefit of such set-off had not, when such 
" credit was given, notice of an act of bankruptcy by 
*^ such bankrupt committed." 



(«) Per Qrdham^ B., Birdwood v. Baphaely 5 Ptioe, 602. 
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In a case (a) where A., a debtor, entered into a Wberatheact 
composition with his creditors by deed, whereby they ^gubse^wSf 
covenanted to accept 10«. in the pound upon the amount *® *• 2•- 
of their respective debts, and to release and discharge deedof oom- 
A. from all the debts then due from him to them upon ^'^ 
payment of the composition at the times, and in the 
manner specified in the deed ; and there was a proviso, 
that in case de£Eiult should be made by A. in payment of 
the composition, or any commission of bankrupt should 
be issued against him before the whole of the composition 
should be fully paid by him, then the covenants on the 
part of the creditors who should not have been paid their 
share of the composition at the time of the issuing of any 
commission of bankrupt against A. to accept lOs. in the 
pound, should be null and void, and that they might 
prove, under such commission, the whole of their 
respective debts, deducting only what they had received; 
and default was made in payment of the whole of the 
composition, and a commission of bankruptcy issued 
against A. ; it was decided by Lord EUofh that the 
creditors might be admitted to prove the whole of the 
residue of their respective debts, and not merely the 
residue of the amount of the composition, retaining what 
they had already received. 

It must be observed here, that this deed, in the Words 
of Lord EldoHy ^^ was void without relation to the bank* 
'^ruptcy. The instant default was made in giving 
^ notes to some of the creditors or in payment of them, 
^ the composition became void. There is no question, 



(a) Ex parte Vere, 19 Ves. 98^ and see the note at the end of 
that case, and 1 Rose, 284. 
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''therefore, except whether they are entitled to prove 
''what remains in law due to them, or whether they 
can be called upon to refund ; which is the only point 
of diflBculty in the case, as it is new. My opinion is 
that they are entitled to retfdn what they have received, 
and prove what remains due." 



€€ 
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Where there 
it noproyiio 
for making 
▼Old the com- 
potition. 



And moreover no release was given by the instrument 
of composition. The stipulation was that the creditors 
would, on payment of the dompoiitiony release and dis- 
charge the debtor. There had been a failure of payment 
according to the terms, and the deed consequendy could 
not have been pleaded in bar to an action. 

And where there was no proviso similar to that for 
avoiding the deed in the last cited case, it was held that 
an act of bankruptcy occurring after the composition 
remitted the creditor to his original rights. Articles of 
agreement were entered into, whereby it was agreed that 
A., a creditor of an insolvent should take lis. in the 
pound, upon tiie amount of his debt, which was to be 
paid by certain instalments. The insolvent paid the 
first, and for the second gave A. two notes payable at a 
future day, which A. accepted, but before tiiey fell due 
the insolvent became bankrupt. A. insisted, before tiie 
commissioners, that he had a right to prove for his whole 
debt ; but they, doubting whether he ought to come in 
for more than the composition, and refusing to admit 
him even for that sum, unless he would give up, for the 
benefit of the creditors generally, several bonds entered 
into by sureties to the insolvent, and by him deUvered to 
A. as a further security ; he petitioned the Chancellor to 
be allowed to prove for his whole debt, and to keep the 
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bonds notwithstanding. Lord Hardwicke granted the 
first part of the petition^ saying, that ** whatever the acci- 
^* dent is, which happens to the debtor, it shall not afiect 
" a creditor who has compounded to take a less sum than 
** the original debt Upon the reason and justice of the 
** thing, it would be very hard, after A. has agreed to 
<< reduce his debt to lis. in the pound, that he should 
" not be admitted to prove the whole." As to the bonds, 
the Lord Chancellor went on to say, '* If it had been a 
<^ mortgage assigned to A. I should have directed the 
'^ mortgaged premises to have been sold; and if the pro- 
<'duce arising from the sale had not been sufficient, I 
** would have ordered that A. should be admitted under 
*^ the commission, as a creditor for the deficiency. The 
''doubt is, whether he can be admitted to prove the 
" whole sum, unless he will deliver up the bonds. I do 
'' not remember this case has ever come before me since 
'' I have had the seals. If they had been joint bonds 
''firom the bankrupt and another person to A., he might 
''have come in for his whole debt under the commission, 
" without being compelled to deliver up such securities, 
"as he was entitled to get in what he could from the 
"co-obligor. I do not absolutely determine the point 
" now, but will direct the commissioners to inquire what 
"has been received by the creditor A. from their hands, 
" and to state likewise the nature of them, and to certify 
" the same to the Court" (o). 

In a case (6) where a creditor was authorized by parties Determination 
in London, who were sureties for a house in Paris, whose enter into*a *° 

composition. 

(a) Hx parte Bennet, 2 Atk. 562. 

(b) Ex parte McDonnel, Buck. 404. 
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solvency was becoming doubtful^ to act according to the 
best of his discretion in the settlement of its afiairs ; and 
the creditor went to Paris, and entered into a composition 
for the debt with the Paris house ; and after the departure 
of the creditor, and previous to the composition, a com- 
mission of bankrupt issued against the parties in London, 
of which fact the parties to the composition were igno- 
rant; it was held that the bankruptcy did not determine 
the authority (a). 

Effect of There remains one other point which requires to be 

c. 16, 1. 'i27. noticed as to the connection between composition with 

creditors and bankruptcy arising from the provisions of 
the 127th section of 6 Gea 4, c. 16. By this section, 
it is enacted, ^* That if any person who shall have been 
** so discharged by such certificate as aforesaid, ^* or who 
" shall have compounded with his creditors, or who shall 
'* have been discharged by any insolvent act, shall be or 
'^ become bankrupt, and have obtained or shall hereafter 
<^ obtain such certificate as aforesaid, unless his estate 
" shall produce, (aft^r all chaiges,) sufficient to pay every 
^* creditor under the commission, I5s, in the pound, such 
'* certificate shall only protect his person from arrest and 
*^ imprisonment ; but his future estate and efiects, (except 
''his tools of trade and necessary household furniture, 
''and the wearing apparel of himself, his wife, and chil- 
" dren,) shall rest in the assignees under the said commis- 
^'sion, who shall be entitled to seize the same in like 
" manner as they might have seized property of which 
"such bankrupt was possessed at the issuing of the 
" commission." 



(a) See Dixon v. Ewarty Buck. 94. 
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Upon the construction of this section it has been 
decided, that the certificate will not exempt the bank- 
rupt's <^ future estate and effects" firom the claim of his 
assignees to seize it, unless *^the estate and effects of the 
^^ bankrupt existing at the dcUe of the certificate, shall 
"have actually produced sufficient to pay 15«. in the 
« pound" (a)- 

(a) BvOer t. H6b9(m, 6 Bing. N. C. 12S. 
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CHAPTER XIL 

ON COMP06ITION WITH CREDITORS AS AFFECTED BT 
THE INSOLVENT DEBTORS' ACT. 

Operation of Havino considered the provisions of the bankrupt law, 

c. 54, s. 32^ ' so far as they had any bearing upon the subject treated 

*"?iIy*^X!^' of in this work, we must now turn our attention to 
0. 1 10, 8. 59. ' 

Stat. 7 Geo. 4, c. 54, (the act for the Relief of Insolvent 
Debtors,) and stat 1 & 2 Vict c. 110, (the act for 
Abolishing Arrest on Mesne Process) in order to see 
how a composition entered into with creditors is affected 
by these statutes. 

The thirty-second section of the former of these two 
acts is repeated totidem verbis, in the fifty-ninth section 
of the latter, and is as follows : — That any prisoner who 
shall file his or her petition for his or her discharge, 
under this act, '* shall before, or after his or her imprison- 
**ment, being in insolvent circumstances, voluntarily 
^* convey, assign, transfer, charge, deliver, or make over 
** any estate, real or personal, security for money, bond, 
" bill, note, money, property, goods, or effects, whatsoever, 
** to any creditor, or creditors, or to any person or persons 
" in trust for, or to or for the use, benefit, or advantage 
" of any creditor, or creditors, every such conveyance, 
assignment, transfer, charge, delivery, and making over, 
shall be deemed, and is hereby declared to be frauda- 
^'lent and void, as against the provisional or other 
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'^ assignee or assignees of such prisoner appointed under 
<^this act; provided always that no such conveyancey 

«-«g.~.'»»*r, 014. d.U'«y. « ".k4 -r 
** shall be so deemed fraudulent and void, unless made 
** within three months before the commencement of such 
"imprisonment, or with the yiew, or intention, by the 
"party so conyeying, assigning, transferring, chaiging, 
"deliyering, or making oyer, of petitioning the said 
" Court for his discharge from custody under this act." 

Upon the construction of this section it has been held. Construction 
that the proviso which enacts that no such assignment 
shall be fraudulent and void, as against the assignee, 
unless made within three months before the commence* 
ment of such imprisonment, is limited to the case of 
conveyances, made before the imprisonment, since a con- 
trary interpretation would destroy the effect of the 
enacting part of the clause in all cases of deeds made 
after the imprisonment commenced (a). The true con- 
struction, therefore, is, that all such conveyances are 
avoided, if made after the commencement of the impri- 
sonment, and also, if made within three months before 
such commencement, and also, if made ai any time with 
the intention of petitioning (a). 

If, however, a debtor, being in insolvent circumstances, 
makes an assignment of all his estate and effects for the 
benefit of his creditors, it has been decided that this is 



(a) Binns v. Towsey^ 7 Ad. & Ell. 869. And see Becke v. Smithy 
2 M. & W. 191. Wainufright v. MUes, 3 Moore & Scott, 211. 
Ogden V. Stone, 11 M. & W. 494. Doe d. Grvmhy ▼. BaU, 11 M. 
&W.531. 
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not void, within the meaning of the above section ; and 
that too, even although the assignment is made after the 
commencement of the debtor's imprisonment ; for the 
policy of the act is to meet those cases where the debtor 
seeks voluntarily to give a preference to one, or several, 
over the general body of his creditors (a). 



What con- 
▼•yancet are 
vohaUary. 



In order to invalidate the conveyance, it must have 
been voluntarily, that is, not made in consequence of 
pressure from any one or more of the creditors. There- 
fore, where an insolvent, after he had gone to prison, 
was required by his creditors to execute a composition 
deed, and he stipulated for some conditions, which they 
refused, and afterwards a letter was shown to him, 
written by an agent of the creditors, which stated that 
they could not consent to his discharge, and that he 
must either execute the assignment, or be made a 
bankrupt, upon which, after taking three days to de- 
liberate upon it, he with great reluctance executed the 
assignment ; it was held, that this was not a voluntary 
conveyance within the act (6). 



Demand by 

creditor 

sufficient 



Nor is it required that there should have been actual 
pressure on the part of a creditor, to render an assign- 
ment or conveyance good. In Doe d. BoydeU v. 



(a) Davies v. Acocksy 2 C, M. & R. 461, dubitante Alderson^ B., 
who said, *'It is possible that a difference may arise from the 
" circumstances that the trustee is selected by the party, whereas 
*^ the assignee is appointed by the Court, and is under its guidance 
^* and control ; at the same time the inclination of my mind is that 
" the deed is good." 

(h) Davies v. Acocks, 2 C, M. & R. 461, and see Reynard y. 
Robinson^ 9 Bing. 717. 
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GiUett (a), Parke, B. says, ^* It is not necessary to show 
pressure ; you, (that is the plaintiff, assignee of the 
''insolvent under the act, seeking to invalidate the 
conveyance,) must shew that the conveyance originated 
in the voluntary act of the insolvent, whereas here it 
was made in consequence of the creditor's asking for it* 
'' That is the meaning of the term voluntary. Here the 
'' transfer originated in a demand for it." And in Mogg 
V. Baker (b). Lord Abinger, C. B., lays down the same 
doctrine, '' I think, if a demand is made by a creditor 
^^bond fide, and a transfer takes place in pursuance of 
'' that demand, that takes it out of the case of a voluntary 
'' transfer, contemplated by the Insolvent Act" And on 
another occasion (c), the same learned Judge says, '' I 
''have always considered that the words * voluntary 
" ' transfer,' or ' assignment,' in this clause, were to be 
" taken in the same sense, as far as it could apply, as the 
"word voluntary bore in the Bankrupt Act; it could 
" not be to all intents the same ; because the Insolvent 
Act does not require that the party should contemplate 
taking the benefit of the act, whereas the intention of 
"the party to become a bankrupt is necessary, under 
" the bankrupt acts ; but in all other respects, the 
"meaning of the phrase is the same. I think that 
"voluntariness implies the spontaneous act of the party 
" making the transfer or assignment, for the purpose of 
" satisfying the debt of the particular creditor." 

And an assignment is not looked upon as voluntary, Where coa> 

siuerEtion 

where there is such a consideration moving to the moves to 

debtor. 

(a) 2 C, M. & R. 579. 

(5) 4 M. & W. 350. 

(c) Wainwrigkt v. ClemeiUy 4 M. & W. 393. 



cc 
M 



172 ox COMPOSITION WITH CREDITORS^ AS 

debtor^ as may fidrlj be supposed to have operated on 
his mind as an inducement to make it Thus where A., 
being about to be distrained upon for rent, applied to two 
of bis creditors for a loan, which they refused to grant, 
without security, and he thereupon made an assignment 
of all his personal estate and effects to them, upon trust 
to pay themselves, and his other creditors; and after- 
wards petitioned to be dischai^ged under the Insolv^it 
Debtors' Act, and made the usual assignment to the 
provisional assignee. The question was, whether the 
conveyance for the benefit of his creditors was void or 
not, under the thirty-second section of the act ? The 
Court decided that the conveyance was valid (a). There 
Tindalf C. J., said, " We think the word * voluntary' is 
'^ used in the statute to denote either an assignment made 
^^ without such valuable consideration as is sufficient 
'<to induce a party acting really and bond fide under 
'' the influence of such considerations, or an assignment 
^* made in favour of a particular creditor spontaneously, 
^* and without any pressure on his part to obtain it. If 
^* in any case a doubt arises as to the real value of the 
^^ consideration, or, as to the real motive of the debtor, in 
^* making the assignment, such question must be decided 
" by the jury, who will determine whether it is a bond 
^^fide transaction, or a mere collusion to evade the 

'^ statute We cannot otherwise consider this than 

as a purchase of a security, by a further advance of the 
sum of 70Z., and, therefore, as an assignment not 
voluntary, within the meaning of the statute." 






The interpretation put upon the word "voluntary" 

(a) Amell ▼. Beany 8 Bing. 87, and see Margareson v. Saxkm, 
1 Y. & Coll. 525. Baxter v. PrUchard, 1 Ad. & Ell. 456. 
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by a Coart of EqiDty, m thos tfjied br Sir /dbi Lemdk^ 
M. B., ^^If the uuM fc jjmj e be wade to a qc diiu i opoa 
" the motion of the inaolTcnt, and not in co na eqocn ce of 
** any |H t !Jbuic or dneat on the pnt of the creditor^ it 
*' must be oonadoed a wJunlaif oonveranee. If it be 
^niade ooloanbly, and with a Tiev to direft the proper^ 
^ from the leadi of other cxeAton, it is phdnl t a vofam- 
taiy conveyanoe. Agnn, if it be made with a view to 
'^give a fiandnlent |acfc i em c to any crafitor, it is a 
^' volontary co n r ejan ce* (a\ 

(a) Simdk^ T. D^we, 2 M jL 4 K. 194. 
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ON STAMPING DEEDS OF COMPOSITION. 



Stat. 55 Geo. 3, By the provisions of stat. 55 Geo. 3, c. 184, the stamp 
""' ^^^' duty payable on every deed or other instrument of com^ 

position between a debtor or debtors, and his, her, or 

their creditors, is liL 15^. 

And where the same together with any schedule, re- 
ceipt, or other matter, put or indorsed thereon, or annexed 
thereto, shall contain 2,160 words or upwards, then for 
every entire quantity of 1,080 words contained therein, 
over and above the first 1,080 words, a further progres- 
sive duty of IL 5s. 

One stamp And only one stamp is requisite, although the deed is 

signed by each creditor separately. In Bowen v. Ash- 
ley (a). Sir James Mansfield^ C. J., said, *^ This case 
cannot be distinguished from several other cases in 
which only one stamp would be necessary. A common 
instance may be given, viz.^ where a debtor compounds 
^^ivith his creditors, and where each creditor signs the 
^'same deed, covenanting either to give farther day of 
'^payment, or to take a certain sum as composition. 
^^ There every covenant is, in &ct, a separate covenant, 



(a) 1 Bos. k PulL N. R> 274, and see Goodson v. Forbes, 
6 Taunt. 161. 
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** and the several deed of each creditor who signs the 
deed; but the whole being only one transaction, a 
separate stamp for each person is never required.** 



it 



Where at a trial a composition deed and schedule were Parol ad- 
produced in evidence for the plaintiff, but the stamp contents of 
being insufficient to cover the whole, the latter was re- J^SS^iL 
jected, the plaintiff tendered in evidence a verbal ad- c«|^aWein 

ovidonoo. 

mission by the defendant that the debt mentioned in the 
declaration was the same with one entered in the sche- 
dule, but this was objected to, and the plaintiff was non- 
suited. The Court of Exchequer, however, granted a 
rule for a new trial, saying that it entertained no doubt 
that the defendant's own declarations were admissible in 
evidence to prove the identity of the debt sued for, with 
that mentioned in the schedule, although such admissions 
involved the contents of a written instrument not pro- 
duced (a). 



(a) Slatterie ▼. Pooley^ 6 M. & W. 664, ovemiliDg Bloxam v. 
EUee, Bj. & M. 187 ; 1 C. & P. 588, S. C. See Dickinwn ▼. 
Coward, 1 B. & A. 679. Harvey v. Key, 9 B. & C. 356. Phillipps 
on Ev. 364, (8th edit.) 
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FOBM OF NOTICE fo BE iKiflER'fED Hsl t^HE London 
Gazette, within two months after the execution 

OF A DEED OF COMPOfilTlON BT AN INSOLVENT, IN 
PURSUANCE OF THE USQUiaiTIONS OF STAT. 6 GeO. 4, 

c. 16, 8. 4(a}« 

Notice is hereby given, that A^ B., of , in the 

county of , linen-draper^ hath by an indenture of 

release and assignment bearing date the day of ■ - 

A. D«, and made between the said A. B. of the one 

part, and C D* of >, auctioneer, of the other part, 

conveyed and assigned all his real atid personal estate 
and effects to the said C. D., in trust for the equal benefit 
of such of the creditors of the said A. B* as shall assent 
to and execute the said indenture of release and assign- 
ment within two months from the date thereof The said 
indenture of release and assignment was duly executed 
by the swd A. B., on the said — — day of ■ , in the 
presence of and attested by E. F. of ■ ■■ aforesaid, attor- 
ney-at-law, and G. H. of ■ ■ », grocer; and the same 
indenture was duly executed by the said C. D. on the 

day of the said month of , in the presence of 

and attested by the said E. F* and J. K., his clerk. 

^ I _ ■ I _j • ' ■ - -i^ - 1 - — 

(a) Vide supra, page 141. 
N 
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PRECEDENT OF PLEA IN BAR TO AN ACTION OF ASSUMPSIT 
BROUGHT BT A CREDITOR FOR HIS ORIGINAL DEBT, THAT 
HE WAS PARTY TO A COMPOSITION AGREEMENT (a). 

And for a Airther plea in this behalf, as to the sum of 

£ parcel of the monies in the declaration mentioned, 

the defendant says, that the plaintifis ought not to have 
or mainUun their aforesaid action thereof against hiix^ as 

to the said sum of £ , because he says, that after the 

accruing of the said causes of action in the declaration 

mentioned, so far as they relate to the said sum of £ 

parcel as aforesaid, and before the commencement of the 
suit, and at the time of the making of the agreement 

hereinafter mentioned, to wit, on the day of •, 

A. D., ; he the defendant was indebted to the plain- 

tifis in the sum of £ , and was also then indebted to 

divers other creditors hereinafter in that behalf mentioned 
respectively, to wit, to certain persons whose names are 
to the defendant unknown, using the style or form of 

A. B. and Co. in a certain sum, to wit, £ ; and 

also to one C. D. in a certain sum, to wit, £ ; and 

also to a certain person of the surname of £., whose 
Christian name is to the defendant unknown in a certain 

sum, to wit, £ ; and also to F. G. and H. EL as 

executors of the last will and testament of L. M. in a 



(a) See observations suprcL, page 24 ; and see another precedent 
in Mathew v. Taylor^ 2 M. & Gr. 667, where the pay of the debtor, 
who was a post-captain in the navy, (amongst other things) had 
been assigned to trustees, for the benefit of creditors. 
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certain sum, to wit, £ ; and also to one N. O. in a 

certain sum, to wit, £ ; which said sums the defend*- 

ant was then unable to pay, whereof the plaintiff and the 
said other creditors then had notice and thereupon after- 
wards, to wit, on the day and year last aforesaid, by 

a certain agreement then made and entered into by and 
between the defendant and the plaintifis and the said 
other persons then being creditors of the defendant as 
aforesaid, it was mutually agreed by and between the 
defendant, the plainti£b, and the said other creditors of 
the defendant, that they the plaintifis and the said other 
creditors should respectively accept a composition of 10«. 
in the pound on the amount of the sud debts so then due 
to them respectively in fiill sadsfiu^tion and dischaige of 
the same, and of all damages sustuned by the plaintifis 
and the said other creditors respectively by reason of the 
non-payment thereof: such composition to be paid by the 
foUowing instalments, that is to say, 2$. 6d, in three 
calendar months, and Is. 6d, in nine calendar months ; 

the said periods to be computed from the said day of 

, A. D. : and that the defendant should give to 

the plaintifis and the said other creditors respectively bis 
notes of hand for the same, and that on his the defend- 
ant's completing the payment of those engagements, the 
plaintif& and the said other creditors did thereby bind 
themselves to give him a iiill release of the amount of 
their respective debts. And the defendant further avers 
that in pursuance and execution of the said agreement, 
and according to the terms thereof, he the defendant did 
in a reasonable time in that behalf after the making of 

the said agreement, to wit, on the day of , 

j^ D. ^ give to the said other creditors respectively, 

his the defendant's notes of hand for lOs. in the pound 

N 2 
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on his or their said debts respectively, being and as for 
the said composition on the amount of his or their said 
debts, payable at the times and by the instalments in that 
behalf appointed by the said agreement as aforesaid^ and 
Was then ready and willing to give to the plaintifis, and 
tendered and offered to the plainti£b to give to the plain- 
tifls his the defendant's note of hand for 1 0«. in the pound 

on the said debt of £ , being and as and for the said 

composition thereon payable, at the times and by the 
instalments in that behalf appointed by the said agree- 
ment as aforesaid, which said last-mentioned note of 
hand the plainti£b then, to wit, on the day and year last 
aforesaid, refused to accept. And the defendant has 
always from the time of the making of the said tender to 
the commencement of this suit, been ready and willing to 
give to the plaLntifis the last mentioned note of hand, and 
the defendant further says, that in further pursuance and 
* execution of the said agreement according to the terms 

thereof, he the defendant did on the day of , 

A. 0. f being the last day for the payment of the 

first of the said instalments, pay to the said creditors, other 
than the plaintifis, respectively the sum of 2t. Gd* m the 
pound, on the amount of his or their said debts respect- 
ively, being and as and for the first of the said instalments 
thereon ; and also in pursuance and execution of the said 
agreement and according to the terms thereof, on the day 
and year last-mentioned did pay to the plaintifis the sum 

of 2«. 6(2. in the pound on the said debt of £ , 

amounting to the sum of £ , being and as and for the 

first of the said instalments on the last-mentioned debt 

* 

And the defendant further says that afterwards on the 

day of , A. n. , being the last day for the 

payment of the second and last of the said instalments he 
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the defendant &i pursuance and execution of the said 
agreement and according to the terms thereof, paid to his 
said other creditors respectively the fiirther sum of 7«. 6d. 
in the pound on the amount of his or their said debts 
respectively, being and as and for the said second and last 
of the said instalments; and also then on the day and 
year last aforesaid, in pursuance and execution of the said 
agreement and according to the terms thereof was ready 
and willing to pay to the plaintiflb and then tendered and 
ofiered to the plaintiffi to pay to the plaintifls the further 

sum of *ls. 6d. in the pound on the said debt of £ , 

being and as and for the said second and last of the said 
instalments thereon, and amounting to the further sum of 

£ , which sud last-mentioned sum of £ , the 

plaintifft wholly refused to accept And the defendant says 
that from the time of making the last-mentioned tender 
hidierto, he the defendant was and has been and now is 
ready to pay to the plaintiflii the last-mentioned sum of 
£ , and he now brings into Court the said last-men- 
tioned sum of £ so tendered, ready to be paid to the 

plaintifis if they will accept the same. And the defend- 
ant further says that all the said other creditors, when the 
last of the said instalments was so to them paid as 
aforesfud, accepted the same instalments in full satis&ction 
and discharge of their said debts, and of all damages by 
them sustained respectively by reason of the non-payment 
thereof. And the defendant further says that the plain- 
tifis have commenced this suit without the consent and in 
fraud of the said other creditors, and this the defendant 
is ready to verify. 
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ANOTHER PLEA IN BAB MORE BBIEFLY STATED^ AND 
WHERE THE TERBI8 OF THE COMPOSITION HAVE NOT 
BEEN 8TRICTLT ADHERED TO. 

And for a further plea in this behalf the defendant 
saithy that after the making of the said supposed promise 
in the said declaration mentioned, and before the com- 
mencement of this suit, to wit, on the said day and year 
in the said declaration mentioned, the defendant was in- 
debted to the plaintiff in the said sum of money in the 
declaradon mentioned, and in other sums, amounting 

altogether to a sum, to wit, £ , and to various other 

persons in divers sums of money, which he was then 
unable to pay without making sale of his estate and 
effects, to the great prejudice of his trade, whereof the 
plaintiff and the said other creditors then had notice; 
and thereupon afterwards, to wit, on the same day and 
year aforesaid, certain articles of agreement (a) were 
made, sealed, and entered into between the defendant of 
the one part, and the plaintiff and divers other persons, 
then being creditors of the defendant, on the other part, 
and which said articles of agreement, sealed with the 
respective seals of the plaintiff and the said other per- 
sons, the defendant now brings into Court, bearing date, 

to wit, the day of , a. d. y whereby, after 

reciting, amongst other things, that the defendant had 
proposed to pay the respective amounts due to the said 



(a) This must be stated according to the facts. 
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several creditore, parties thereto, in manner and at the 
times thereinafter mentioned, provided they would per- 
mit the defendant to pursue his business without mo- 
lestation, the plaintiff and the said other creditors, parties 
thereto, upon the fidth of the representation and pro- 
position made to them by the defendant, did agree to 
accept of their respective debts, to be paid in manner 
following ; that is to say, the sum of 5s. in the pound 
to be paid on the execution thereof by promissory notes 
at two months' date, with a satisfactory security for the 
due payment thereof; and the further remaining sum of 
15i. in the pound to be paid by the defendant's own 
notes, by three equal instalments at six, nine, and twelve 
months from the date thereof, and in consideration thereof 
the plaintiff and the said other creditors, severally and 
respectively, and for their several and n^spective heirs, 
executors, and administrators, gave and granted unto the 
defendant full and firee liberty, license and authority to 
attend to, foUow, carry on, conduct and manage all and 
every his said trade or business, affiiirs or concerns, 
without any let, suit, action, arrest, attachment, or other 
impediment, or molestation, to be offered or done unto 
him, his goods, monies, chattels, or other effects what- 
soever, by the said several creditors parties thereto, or 
any of them, or by them, or any of their means, or pro- 
curement, for and during the space of twelve calendar 
months next after the day of the date thereof, if he, the 
defendant, should so long live; and further, that the said 
several creditors parties thereto, or any, or either of them 
should not, nor would during the time or period afore- 
said, unless de&ult should be made in payment of some 
or one of the said several notes, sue, arrest, attack, or 
prosecute the defendant, for or on account of their, or 
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any or either of their said respective debts, or demands, 
or any part thereof, and that if any sudi action, anest, 
attachment, or prosecudon aforesaid, should be prose- 
cuted or commenced against the defendant, either in his 
person or chattels, within the said term or period, by 
them the said creditors parties thereto, or any of them, 
contrary to the true intent and meaning of the said 
writing obligatory, unless default should be made in pay* 
ment of some or (me of the sud notes, as aforesaid, then 
the defendant, by virtue thereof, should be thenceforth 
and for ever acquitted, exonerated, and dischaiged, both 
in law and in equity, of and from all and every the 
debts, claims, and demands whatsoever^ owing to such 
of them, the said creditors, by whom he, the defendant, 
his goods, chattels, monies, estates, or effects should be 
so arrested, imprisoned, attached, or damnified ; and that 
the said writing obligatory, in any or either of the said 
cases, should be and operate as a release for, and might 
be pleaded in bar to the said debts, claims, and demands, 
and to any such action, attachment, arrest, prosecution, 
or process, as aforesaid, as by the said writing obligatory, 
reference being thereunto had, will, amongst other things, 
more fully appear. And the defendant avers that, in the 
execution of the said articles of agreement, to wit, on 
the day and year first aforesaid, and in pursuance thereof, 
the defendant paid (a) to the plaintiff the sum of 5s. in 
the pound, upon his said debt, as aforesaid, in satis&ction 



(a) This must be stated according to the fact. It will' be 
observed that the terms of the composition agreement (see supra^ 
page 183) were in this case not strictly adhered to, the sum of 58, 
in the pound haying been paid and accepted in satisfaction of the 
promissory notes with security ; but it will be always much safer 
for parties to pursue strictly the terms of the agreement. 
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and difldiaige of the said sum, so to have been paid by a 
pnmussaiy note or notes, at two months' date, as afore- 
said, and which aaid sum the plaintiff then accepted and 
leoeiTed in such satisfaction and dischaige ; and the de- 
fendant then, also, on the oocanon aforesaid, paid the 
plaintiff the remaining sum of 15i. in the pound, by 
three promissory notes, at six, nine, and twelve months, 
from the date of the said articles of agreement ; and the 
defendant further saith, that defimlt hath not been, up to 
the commencement of this suit, or from thence hitherto, 
made in payment of any or either of the said promissory 
notes, and that the said periods of six, nine, and twelve 
months had not, nor had either of them elapsed, from 
die date of the said articles of agreement, up to the com- 
mencement of this action, and this the defendant is ready 
to verify, &c. 
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PRECEDENT OF PLEA IN ACTION BROUGHT ON THREE 
PROMISSORY NOTES FOR THE AMOUNT OF THE COMPO- 
SITION, ALLEGING THAT PLAINTIFF HAD RECEIVED 
FROM DEFENDANTS, AT THE TIME OF THE COMPOSITION, 
A CERTAIN BILL OF EXCHANGE, IN FRAUD OF THE 
OTHER CREDITORS (a). 

And the defendants, by A. B. their attorney, as to the 
said three first counts of the said declaration say, that 
before the making of the said promissory notes therein 
mentioned, to wit, on the day of a. d., the de- 
fendants were indebted to the plaintiff, and to divers 
other persons, in divers sums of money, which they 
were then unable to pay, without making sale of their 
estate and effects, to the great prejudice of the trade of 
them, the defendants ; and thereupon for the satisfaction 
of the plaintifis, and the said other creditors of the 
said defendants, they the defendants then proposed to 
the plaintifis and the said other creditors, to pay their 
respective amounts due to the plaintiff, and the said 
other creditors, in manner and at the times hereinafter 
mentioned, provided they would permit the defendants 

(a) To this plea there was a replication, stating, that the bill 
of exchange had not been paid, although it became due and 
payable, and that plaintiff had not enforced oi: obtained payment 
of the said bill, or of any part thereof. The defendant demurred 
to this replication, and the Court of Q. B. gave judgment in 
favour of the demurrer, and held that the plea was a good answer 
to the action. See the csL»e of Howden v. Haight supra^ page 130. 
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to pursue their said trade or business without molestation ; 
that is to say, the sum of Ss. in the pound, to be 
paid on the execution of {»oper articles of agreement 
between the defendants and the plaintiff and the said 
other creditors, to be prepared for the purpose of carrying 
out the said proposition into effect, by promissory notes 
at two months, with a satisfact(»7 security for the due 
payment thereof; and the further remaining sum of 16«, 
in the pound, to be paid by the defendants* own notes, 
by three equal instalments, — at six, nine, and twelve 
months from the date thereof, which said proportion of 
the defendants, the plaintiflb and the said other creditors 
of the defendants then agreed to, and then the plaintiff 
and the said other creditors, mutually and at each others' 
request, agreed with each other and with the defendants, 
in consideration of the premises and of such mutual 
agreement as aforesaid, to accept of their said respective 
debts, to be paid in manner aforesaid, and to execute 
proper articles of agreement between the defendants and 
the plaintiff and the said other creditors, to be prepared 
within a reasonable time, for the purpose of carrying the 
said propodtion into effect And the defendants further 
say, that afterwards, and within a reasonable time, to 
wit, on the same day and year, in pursuance of the said 
proposition and agreement, and in order to cany the 
said proposition into effect, certain articles of agreement 
between the defendants and the plaintiff and the said 
other creditors were duly prepared, bearing date, to wit, 

on the day of , in the year aforesaid, and were 

duly sealed, delivered, and executed by the plaintiff and 
the said other creditors then relying on the said mutual 
agreement, which said articles, sealed with the seals of 
the plaintiff and the said other persons, the defendants 
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now bring into Court: whereby, after reciting the 
proposition afiiresaid, the plaintiff and the said other 
creditors did agree to accept of their respective debts 
to be paid in manner aforesaid, and in oonaderation 
thereof severally and respectively gave and granted to 
the defendants fiill libertv and license to attend to and 
manage the said trade or bnanessy and to transact any 
affiura, matters, or things whatsoever, at any place or 
places within the United Kingdom of Great Britain and 
Ireland, at their finee will and pleasure, and without 
any let, suit, acdon, arrest, imprisonment, or other 
impedhnent or molestation to be offered or done unto 
them, tiieir goods, chattels, monies, or other effects 
whatsoever, by the plaintiff or the said other creditors, 
or any of them, for and during the space of twelve 
calendar months next after the day of the date thereof 
if the defendants should so long live ; as by the said 
articles, reference being tiiereunto had, will amongst 
other things more fully and at laige appear; and the 
defendants further say, that before and at the time of 
making the said proposal and agreement to and with 
and between the plaintiff and the said otiier creditors, it 
was unlawfully and finudulently agreed, to wit, on the 
said day and year in the said first count mentioned, 
between the plaintiff and the defendants, without the 
knowledge or consent of the said other creditors, or any 
of them, and in fraud thereof, that the defendants should 
indorse a certain bill of exchange to the plaintiff, to wit, 
a bill drawn by the defendants upon, and accepted by 
certain persons carrying on trade under the name or 
firm of C. and D., for the payment of 76/. 12^., in fraud 
of the said other creditors, in ordef^to give the plwitiff a 
fi:!audulent preference beyond the said other creditors, 
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and to induce him to execute the said articles of 
agreement, and became a party to the same, and to the 
agreement. And the defendants further say that after- 
wardEfy to wit, on the same day and year aforesaid the 
defendants did, in pursuance of the said fraudulent 
agreement between the plaintiff and the defendants, and 
in fraud of the said other creditors, and for the purpose 
last aforesud, indorse the said last mentioned bill of 
exchange and deliver the same, and also make and 
deliver the said three promissory notes in the said three 
first counts mentioned, the sum mentioned in the said 
notes amounting together to the amount of the sum in 
which the defendants were indebted to the plaintiff as 
aforesaid, in the proportion thereof of i5f. in the pound ; 
and this the defendants are ready to verify, &c. 
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The following Freoedents of Deeds are taken by permission 
from Mr. Davidson's valuable edition of Martin's Practice of 
Conveyancing, vol. V. 
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TRUST FOR CREDITORS. 
ASSIGNMENT by a trader of his entire personal 

ESTATE in trust for his CREDITORa 

THIS INDENTURE, made the day of , in 

the year of our Lord ■ , between A. B. of &c., Parties. 
[Trader] of the first part, E. F., of &c, and G. H., of 
&c., {Trustees] of the second part, and the several other 
persons whose names and seab are hereunto subscribed 
and set, beinir severally creditors in their own riffht or in 
co.p-rtne«W^.or bei^ agents or attomies of^tors. 
of the said A. B. of the third part Whereas, the said Reciul of the 
A. B. is indebted unto the said E. F. and G. H., and ISJSiJd^^nf 
unto the several other persons whose names and seab are ^vin^ agreed 

*^ to assign his 

hereunto subscribed and set, or their respective principals, personal estate 
in the several sums of money set opposite their respective opon the trusts 
names, in the schedule hereunder written, or hereunto J^® present 
annexed, and being unable to pay the same in ftdl, has 
agreed, in order to satisfy them as fiur as he is able, to 
assign all and singular his personal estate and effects 
(except as hereinafter is mentioned), unto the said E. F. 
and G. H., their executors, administrators, and assigns, 
in manner hereinafter mentioned, and upon and for the 
trusts, intents, and purposes, and with, under, and sub* 
ject to the powers, provisoes, agreements, and declara- 
tions hereinafter declared, expressed, and contained. 
And whereas, upon the treaty for such assignment, it Of the agree- 
was agreed that the said K F. and G. H. and the said ^t^^o^he 
several persons, parties hereto of the third part, should *^^ *}>?»^<* 

* * * release him. 
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■flrignmeiit by 
thetnderto 
the tnuteei of 
•U his pcnonal 
•state, 



with power 
for obtaining 
possession. 



And all the 
estate, &C. 



Habendum to 
the trustees. 



give and execute to the said A. B. sach a release as is 
hereinafter contained; NOW TfflS INDENTURE 
WITNESSETH, that in pursuance of the said agree- 
ment in this behalf and in consideration of the premises, 
he, the said A. B., by these presents doth assign unto 
the said E. F. and G. IL, their executors, administrators, 
and assigns, all and every the stock in trade, goods, 
wares, and merchandize, household furniture, plate, 
linen, china, books of account, book and other debts, 
sum and sums of money, and all securities for money, 
shares, rights, and interests, and all other the per- 
sonal estate and effects whatsoever and wheresoever, 
of him, the said A. B., in possession, reversion, ex- 
pectancy, or otherwise (except the wearing apparel of 
the said A. B., and of his wife and children, and except 
leaseholds held at rack rent (a) ), together with full 
and free power and right of entry in and to all and every 
the messuages, or tenements, and hereditaments wherein 
the said goods, wares, merchandizes, household furniture, 
books of account, effects, and premises, or any of them, 
now are, or hereafter shall be. And all the estate, 
right, tide, interest, poesession, property, daim, and de- 
mand whatsoever, both at law and in equity, of him, the 
said A. B., of, into, out of, or upon the said premises, or 
any of them, or any part thereof to have and to 
HOLD the said stock in trade, goods, wares, and mer- 
chandize, household furniture, plate, linen, china, books 
of account, debts, sum and sums of money, and securities 
for money, shares, and interests, personal estate and 
effects, and all and singular other the premises herein- 
before assigned, or expressed and intended so to be, unto 



(a) See supra, pages 65, 66. 
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the .said E. F. and G. H., their executors, administratoils, tai^sT for 
and assigns, upon trust that they, the said E. F. and ^*^"'°"' 



6. H., and the survivor of them, and the executors or obtdn posses- 
administrators of such survivor, do and shall forthwith, ^^^ 
or as soon as circumstances will allow, take possession of, 
call in, collect, compel payment of, and receive, all and 
singular the said premises hereinbefore assigned, or ex- 
pressed and intended so to be ; and do and shall as soon and oonrert 
as conveniently may be, sell and dispose of, and convert ^ 
into money, such parts thereof as shall not consist of 
money, with power for the said trustees, or trustee, for 
the time being, to accept any composition for any debts 
or monies owing to the said A. 6., and to allow time for 
the payment of any of the said debts, monies, or com- 
positions, and that either with or without taking security 
for the same ; and with power also for the said trustees, 
or trustee, for the time being, to make any such sale, 
disposition, or conversion into money as aforesaid either 
by public auction, or private contract, and either allow- 
ing any time, or times, for payment of the whole, or any 
part of the purchase monies, and either with, or without 
taking security for the same, and generally upon and 
under such terms and conditions, and at such times, and 
in such manner, in every respect, as to the said trustees, 
or trustee, for the time being, shall seem meet ; and do and pay costo 
and shall by and out of the monies to arise from such «P«'»«»» 
taking possession, calling in, collecting, compelling pay- 
ment, receiving^ sale, disposition, and conversion into 
money as aforesaid, pay the costs, charges, and expenses 
of preparing, engrossing, and executing these presents, 
and of such taking possession, calling in, collection, 
compelling payment, receiving, sale, disposition and 
conversion into money as aforesaid, and all other the 

o 
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TAusT vom coBtSf chaiges, or expenses to be inciurred, or become 
payable in or about the execution of the trusts of these 



■ad divide the presents, OT in respect of the premises ; And do and shall 
rateaUy among P^7 ^^^ divide the clear residue of the said monies unto 
the crediton. ^^^ ^ among all and singular the creditors of the said A. B., 
in rateable proportions^ according to the amount of their 
several and respective debts, subject nevertheless to the 
Power of at- covenants and provisoes hereini^r contained. And 
the trader to ''HB SAID A. B. doth bj these presents make, ordain, con- 
the trntteee. stitute, and appoint, the said E. F. and G. H., and the 
survivor of them, and the executors and administratois 
of such survivor, their or his assigns, to be his true and 
lawful attorneys, or attorney, to ask, demand, sue for, 
recover, and receive all debts and sums of mmiey due, 
or owing, or payable to him, the said A. B,, and all and 
singular other the trust premises hereinbefore ^issigned, 
or expressed, or intended so to be, or any of them which 
may be in the possession of any person or persons other 
than the said A. B., and on payment or delivery thereof, 
or of any part thereof respectively, to give and execute 
effectual receipts, acquittances, or other discharges for 
the same respectively, and on non*payment, or non-de** 
livery thereof respectively, to bring, and commence, and 
either carry on, and prosecute, or discontinue and 
abandon, any action, suit, or other proceedings what- 
soever, for recovering and compelling the delivery or 
payment thereof respectively, and for all^ or any of the 
purposes aforesaid, to use the name, or names of the said 
A. R, his executors, or administrators ; and whatsoever 
the said attorney, or attorneys, shsil lawfully do, or 
cause to be done, in or about the premises, he> the said 
A. B., doth hereby, for himself, his heiis^ executors, and 
administrators, covenant with the said E. F. and G. H., 
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their executors and administrators, to allow, ratify, and teubt foe 



CRBDrrORB. 



confimi. And rr is hereby agreed and declared, 
, between and by the parties to these presents, that it trurteesto 
shall be lawful for the said E. F. and G. H., or the "^ **»« ^ 

' trader any part 

surviyor of them, or the executors or administrators of ofhishouse- 

1 . ti 1 -J A -n hold ftimiture* 

such survivor, to return to, or allow the said A. B. to &c., 

retain such part of his household furniture, plate, linen, 

and china, as the said trustees, or trustee, for the time 

beinir may think fit And that it shall be lawful for and to employ 

*^ "^ the trader at 

the said trustees, or trustee, for the time being, to employ their agent m 
the said A. B., or any other person, or persons, in r^SSr^cJ 
windmg up the affairs of the said A. B., and in collecting, ^ *""■*• 
getting in, and disposing of the estate, effects, and 
premises, hereinbefore assigned, or expressed, or intended 
so to be, or any of them, or any part thereof, or otherwise 
in or about the {u^mises, and to make any remuneration 
or payment out of the trust estate to the said A. B., or 
other the person, or persons, who may be so employed, 
which the said trustees, or trustee, for the time being may 
think fit. And it is hebeby further agreed and ProTisothat 
declared between and by the said parties to these presents, ^ making a 
that any of them the said several persons parties hereto JJ^i^ ^ Ac 
of the third part, shall and will at any titne, if called upon J»tJ> ^ }j» 
so to do by the said E. F« and 6. H., or the survivor of forfeit all divi. 
them, or the executors, or administrators of such survivor, the friS ^ 
make a solemn declaration before a magistrate, or master 
in chancery, of the truth and justice of the debt claimed 
by them respectively, or their, or any of their partner or 
partners, before he or they shall be entitled to claim any 
dividend, or benefit under these presents in respect of 
such debt, and that in the event of any such person, after 
being so called upon, refusing or neglecting to make 
such declaration as aforesaid, snch person shall lose all 

o 2 
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TRUST. FOR 
CRBDITORS. 

and such divi- 
dends iixltlM 
dividends of 
any creditor 
not takinff tlie 
benefit ortho 
trust aav be 
paid to A. B. 



Power to the 
tmstcetto 
make any 
arfangement 
aa to the pay- 
ment of debts 
less than 101. 



Wben monies 
received 
amount to a 
given sum, tbe 
iametobepaid 
totmsteee. 



Proviso that 
sureties for tbe 
trader may in 
paying tbe debt 
stand In the 
place of the 
creditor paid. 
See Ex parte 
Coplestone, 
4Dea. M. 



dividends, benefit, and advantage to be derived from, or 
otherwise claimed under these presents, anything herein 
contained to the contrary notwithstanding: Akb that 
it shall be lawful for the said £. F. and G. H., and the 
survivor of them, and the executors and administrators of 
such survivor to pay such last mendoned dividends, and 
the dividends of any other creditors, or creditor, refusing 
or neglecUng to take the benefit of the provision hereby 
made, unto the said A. B. : And it is herebt further 
AGREED, and declared between and by the parties to 
these presents that it shall be lawful for the said £. F. 
and 6. EL, and the survivor of them, and the executors, 
or administrators of such survivor to pay in full, or make 
such arrangement with the creditors whose debts are 
under ten pounds, or any of them, as the said trustees, 
or trustee, for the time being may think fit : Ain> that 
whenever the monies which shall have come to the hands 
of the said trustees, or trustee, for the time being under 
the trusts aforesud, shall amount to fifty pounds, or 
upwards, the amount thereof shall be paid into the bank- 
ing house of Messrs. , in the names, or name, 

of the said trustees, or trustee, for the time being. 
Provided always, that any person, or persons, who at 
the date of these presents shall be a surety, or liable in 
any manner for any debt of the said A. B., shaU and may, 
after payment by him of the same debt, or of any part 
thereof, stand in the place of the person to whom the 
same debt was owing, for the whole, or such part of the 
debt as shall have been paid in respect of the trusts and 
benefit of these presents, notwithstanding the. same may 
be so paid and dischaiged after the date and execution 
hereof, and the dividend or dividends thereafter payable, 
in respect of the amount of such debt or liability, shall be 
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paid to such person, or persons, as in case of bankruptcy, trust for 
but not so as to disturb any prior dividend or dividends ; ^**'*"<*"- 



Pbovided always, and it is hereby agreed and declared Tnuteei' 
between and by the parties to these presents, that the ai«S!iim«. 
ieceQ>t or receipts in writing of the said £. F. and G. H., 
and the survivor of them, and the executors and admin- 
istrators of such survivor, or of the trustee or trustees for 
the time being, acting in the execution of the trusts of 
these presents, for any sum or sums of money payable to 
them, or him, as the purchase money of any of the said 
premises, or otherwise, under or by virtue of these 
presents, or in the execution of the trusts hereof, shall be 
a sufficient and e£Pectual discharge, or sufficient and 
effectual discharges, for the same respectively, or for so 
much thereof respectively as in such receipt or receipts 
shall be expressed or acknowledged to be received ; and 
that the person, or persons, to whom the same shall be 
given, his, her, or their heirs, executors, administrators, 
or assigns, shall not afterwards be answerable, or account- 
able for any loss, misapplication, or non-application, or 
be in anywise obliged or concerned to see to the applica-* 
tion of the money therein mentioned, and acknowledged 
to be received: Provided always, and it is hereby Power of 
agreed and declared between and by the parties to these ^ SSSe. 
presents, that if the said trustees hereinbefore named, or 
either of them, or any trustee, or trustees, to be appointed 
as hereinafter mentioned, shall die, or be absent from 

this kingdom more than calendar months at one 

time, or be desirous of being discharged of and from, or 
refuse, or decline, or become incapable to act in the 
aforesaid trusts before the same shall be ftdly executed, 
then and so oft^en as the same shall happen, it shall be 
lawful for the surviving, or continuing trustees or trustee 
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TEvtr roE for the time being (and for this purpose any trustee or 
cBBPiroBa. ^ trusteei^ retiring from or declining to act in the aforesaid 



trusts shall^ if willing to act in the exercise of this present 
power, be considered a continuing trustee, or continuing 
trustees), or for the executors or administrators of the last 
surviying or continuing trustee for the time being, from 
time to time to appoint any other person to be a trustee 
or trustees, in the stead of the trustee or trustees, so 
dying or being absent from this kingdom, or deedring to 
be discharged, or refusing, declining, or becoming in- 
capable to act as aforesaid, and that upon every such 
appointment the said trust estates, monies, and premises 
shall be assigned and transferred in such manner, and so 
that the same may become vested in the new trustee or 
trustees, jointly with the surviving or continuing trustee 
or trustees, or solely, as the case may require, and every 
such new trustee shall have the same powers as if he or 
they had been originally named a trustee or trustees in 
Proriiofor the these presents. Pbovidep also, and it is hereby further 
tnitteMl^ agreed and declared between and by the parties to these 
presents, that the trustees or trustee for the time being 
of these presents, shall not be answerable, the one for 
the other of them, and by no means for involuntary 
and payment losses ; AND ALSO that it shall be lawful for the said 
trustees or trustee for the time being, to reimburse them- 
selves or himself, out of the monies which shall come to 
their or his hands by virtue of the trusts aforesaid, all 
their costs and expenses to be incurred in or about the 
Witnesieth execution of the aforesaid trusts. AND THIS IN- 
b^fcJ^ DENTURE ALSO WITNESSETH, that in consider- 
to die trader of giXiou of the assignment hereinbefore contained, they, the 

theur respective ^ ^ ^ "^ 

claims. said K F. and G. H. and the said several persons parties 

hereto of the third part, do respectively hereby acquit. 



of their ez- 
penaes 
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release, and dischaige the said A. B., his heira executors TBuirr fob 

aodadmuiistiators, of and from aU and singular the debts, ^*"^"^''- 

sums of money, bills, bonds, notes, accounts, reckonings, 

costs, chaiges, damages, expenses, judgments, executions, 

actions, suits, claims, and demands whatsoever, either at 

law or in equity, which they, the said several persons, 

parties hereto of the third part respectively, or their or 

any of their partner or partners respectively, now have, 

or shall, or may, or otherwise could, or might hereafter 

have, claim, challenge, or demand of, from, or against 

the said A. B., his heirs executors or administrators, or 

his, or their lands or tenements, goods or chattels, estate 

or effects, or any of them, for, or by reason, or on accoimt 

of the debts, securities, claims, and demands of them, or 

any of them respectively, due or owing from the said 

A. B., and set forth in the said schedule to these presents, 

and all interest and arrears of interest for, or in respect 

of the same several debts and premises, or any of them, 

or for or by reason of any other matter, cause, or thing 

whatsoever, relating thereto. In witness whereof, the In witness, &c. 

said parties to these presents have hereunto set their 

hands and seals, the day and year first above written. 
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CONVEYANCE aiMl AfiSIGNMENT o/FBEEHOLDB, I4EASE- 

HOLD6» and ooPYHOLDBy and of a pension (o) to Trustees 
upon TRUST, to SELL and apply the Purchase Money in 
PAYMENT of DEBTS, and in the pubchase of a jointube, 

BENT-CHABQE, and of ANNUITIES. 



Parties. 



Recital that 
the grantor u 
feiiM and 
ponessed 
(subject to a 
jointure rent- 
oharget inort« 
gages, and 
annuities), of 
freeholds, 
copyholds, and 
leaseholds ; 

and of a pen- 
sion: 



that he has 
granted an- 
nuities not 
charged on his 
estates; 



THIS INDENTURE, made &c.. Between A- B., 
of, &c., [grantor], of the first part ; C. D., of, &c., [a crer 
ditor^i of the second part ; and E. F., of, &c., G. H., 
of, &c, and I. K., o( &c., [trtutees] of the third part 
Whebeas the said A. B. is seized and possessed of or 
entitled to considerable fireehold, copyhold, and lease- 
hold estates in England, Ireland, and Wales, or some or 
one of them, subject to a jointure rent-charge to X. Y. 
during her life ; and also subject to several mortgages 
and annuities, or other chaiges subsisting on or affecting 
the same premises, or some part or parts thereof re- 
spectively : And whereas the said A. B. is possessed of 

or entitled to a pension or annual sum of £ , granted 

to him during his life by — *-, subject to the said 
mortgages and annuities or other charges, or some of 
them : And whereas, (besides the said mortgages and 
annuities, or other chaiges affecting the said estates and 
pension of the said A. B., or some of them, as aforesaid, 
and for which he the said A. B. is personally bound by 



(a) The pension referred to, was a pension for past services, 
and might therefore be aliened, although a pension for supporting 
the grantee in the performance of future duties is inadienable. 
Davis V. The Duke of MarOMraugh^ 1 Swanst. 74, 79 ; Dyer, 2 a. 
Ex parte Battiney 4 B. & Ad, 690» 
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bonds or other specialties), the said A. B. hath granted or conyeyakcb 
become bound to pay to, or for the benefit of, or in trust TAn^^Nsuk 
for several persons, certain annuities to a considerable n^^ov,w 

^ TRUST TO 8BLL 

amount, which are not at present charged or effectually and pay 
charged upon the said estates, or any of them, or the ANwumBg. 
said pension; And the sud A. B. is also indebted to and is indebted 
several persons by bonds and other specialties in several and'Sy^sii^le 
sums of money which are not at present charged on his ^'^"^^''^ '> 
said estates or pension, and is also indebted to several 
persons by simple contract: And wherbas the said that he desires 
A. B. b desirous of making provision for the payment vinon for the 
and dischai^ of the principal monies charged upon ^|^"SJts 
the said estates, or otherwise due or owine by him the annuities, and 

incnmbranoes : 

said A. B., as herembefore is mentioned, and the interest 
for the same ; and also for the repurchase of the several 
annuities chaiged upon the said estates, or otherwise 
granted or secured by him the said A. B., as herein- 
before is mentioned ; and for the payment and discharge 
of all arrears and future payments of the same annuities 
respectively, until such repurchase thereof respectively ; 
and in order thereto, hath agreed to make and execute 
such conveyances and assignments, and to enter into 
such covenants, as are hereinafter mentioned and con- 
tained : And whereas the said C. D., for better enabling that C. D. 
the said A. B. to effect the purpose aforesaid, and in gum o/money* 
consideration of his havins agreed to make and execute J° ?* trustees, 

o ~D to be applied 

such conveyances and assignments, and to enter into as after nen- 

. , tioned. 

such covenants as are hereinafter contained, and for 
other good causes and considerations, hath, immediately 
before the execution of these presents, paid and advanced 

the sum of £ to the said E. F., G. H., and L K., to 

be by them applied upon and for the trusts, intents, and 
purposes hereinafter expressed, declared, and contained, of 
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ooNTsyAiics or ooooeroiiig the same. NOW THIS INDENTURE 

^I^and"! WITNESSETH, that, for efiectaating the said desii^, 

vBNtioN, IN gmj [n pureuanoe of the said agreement, and in con- 

AHD PAY sideration of the premises, he the said A. B., with the 

AwwuraiEfc privi^ and approbation of the said C. D., (testified by 

Witoflneth his being a party to and executing these presents,) 

^^ISiUZm ; doth by these presents (made in pursuance of an act, 

&C. (a), grant, release, and cwifirm unto the said K F., 
of all the G. IL, and L EL, and their heirs. All and singular 

Md estates of ^^® manoHs or lordships, or reputed manors or lordships, 
inheritence. messuages, towns, lands, tenements, and other here- 
ditaments, situate, lying, and being in any county or 
place, counties or places in England, Ireland, and Wales, 
or any of them, or elsewhere, of or to which the said 
A. K, or any person or persons in trust for him, is or 
are seiased or entided for any estate of freehold and 
inheritance in possession, reversion, remainder, or 
expectancy ; Together with all and singular the rights, 
members, easements, and appurtenances to the said 
hereditaments, or any of them belonging or in anywise 
appertaining : or with the same, or any of them, now or 
at any time heretofore demised, leased, \ held, used, 
occupied, or enjoyed or accepted, reputed, deemed, 
taken, or known, as part, parcel, or member of them, or 
any of them; And all the estate, &c., (except, 
nevertheless, out of this present cokrveyance, such estates 
as the said A, B. hath contracted to sell to any person or 
Habendum on persons,) To HAVE AND TO HOLD the Said manors or 
USter declttred* l^r^Wps, or reputed manors or lordships, messuages, 

towns, lands, tenements, hereditaments; and all and 
singular other the premises hereinbefore granted and 

(a) See" Stat. i&6 Vict. c. 21. 
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released, or expressed and intended so to be, (subject to conveyance 
such mor^ages, annuities, and other charges or incum- JI^^^"^ 
brances as are subsistinir on or affectinc the same nNsioN, in 

° TftUBT TO 8BLI. 

premises respectively), unto the said E. F., 6. H., and and pay 
L K., their heirs and assigns, To the use of the said annuities! 
E. P., G. H., and I. K., their heirs and assigns for ever, 
upon and for the trusts, intents, and purposes, and with, 
under, and subject to the powers, provisoes, agreements, 
and declarations hereinafter expressed, declared, and 
contained, of or concerning the same. AND THIS Witnesseth 
INDENTURE ALSO WITNESSETH, that, for the S'^i'by Sr 
further effectuating the said desire, and in further S^^^^to 

o ' ^ surrender 

pursuance of the said agreement, and in consideration of 

the premises, he the said A. B., with the privity and 

approbation of the said C. D., (testified as aforesaid,) 

doth hereby for himself, his heirs, executors, and 

administrators, covenant with the said E. F., G. fiL, and 

L K., and their heirs, by these presents, that he the said 

A. B., or his heirs, shall and will, at or before the next 

courts to be holden in and for the several manors 

respectively, of which the said copyhold or customary 

hereditaments hereinafter mentioned or referred to are 

respectively holden, at the costs and charges of the trust 

estate, well and effectually surrender, or cause and 

procure to be surrendered into the hands of the lords or 

ladies of the same manors respectively, and according to 

the customs thereof respectively. All and singular the all his copyhold 

copyhold or customary messuages, lands, tenements, and ^^^^'* 

other hereditaments, situate, lying, and being in England, 

Ireland, and Wales, or any of them, or elsewhere, of or 

to which he the said A. B., or any other person or 

persons in trust for him, is or are in anywise seized or 

entitled in possession, reversion,' remainder, or ex- 
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coMvsYANCK pectancy^ or otherwise howsoever ; Together with the 
OP REAL E8- rights, easementSy and appurtenances, &c., [as in page 
PKN8ION, IN 202], To THE USE of the said E. F., G. H., and L K, 
AND PAY their heirs, and assigns, to be holden according to the 
AMNuiTus! c^Mtoms of the said manors respectively, by and under 
to the use of ^® rents, fines, heriots, suits, and services therefore 
the twteet, respectively due, and of right accustomed, and upon and 
to be after for the trusts, intents, and purposes, and with, under, 
and subject to the powers, provisoes, agreements, and 
declarations hereinafter expressed, declared, and con- 
Witnetseth tained of and concerning the same. AND THIS 
^^celZ INDENTURE ALSO WITNESSETH, that, for 
Seteiate«7 ^^^^^^ effectuating the said desire, and in further 
pursuance of the said agreement, and in consideration of 
the premises, he the said A. B., with the privity and 
approbation of the said C. D., (testified as aforesaid), 
doth, by these presents, (made, so fiur as is requisite, in 
pursuance of an act, &c., supra, p. 202,) grant, release, 
assign, and confirm unto the said K F., G. H., and I. K«, 
their heirs, executors, administrators, and assigns re- 
spectively, according to the nature and quality thereof 
of all the respectively. All and singular the manors or lordships, 

idd MitatM. o^ reputed manors or lordships, messuages, towns, lands, 
tenements, and other hereditaments, situate, lying, and 
being in England, Ireland, and Wales, or any of them, 
or elsewhere, of or to which he the said A. B., or any 
person or persons in trust for him, is or are in anywise 
seized, possessed, or entitled under any lease or leases, 
or otherwise howsoever, for the life or lives of any 
person or persons, or for any term or number of years, 
either absolute or determinable on any life or lives, or 
otherwise ; Together with all and singular the rights, 
members, easements, and appurtenances, &c., [ut supra. 
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p. 202] ; Akd all the estats, &c. (except, nevertheless, convbyance 
out of this present conveyance such of the same premises t^ts^ j^j^ ^ 
as the said A. B. hath contracted to sell to any person or xEasr'To 'sell 
persons) ; To have and to hold all such and so many and pay 

, DEBTS AND 

and such part and parts of the said manors or lordships, annuities. 
or reputed manors or lordships, messuages, towns, lands, Habendnm. m 

. .1 J*. ^ J • I. • i_ i!» to the freehold 

tenements, hereditaments, and premises hereinbefore put, to the 
released and assigned, or expressed and intended so to ^r^**°5 
be, as are holden for any life or lives, (subject to the 
mortgages, annuities, and other charges or incumbrances 
now subsisting thereon, or affecting the same respectively), 
unto and to the use of the said K R, O. H., and I. K., 
their heirs and assigns, for and during the respective 
lives of the persons for whose lives respectively the same 
premises are respectively holden ; And to have and to and m to the 
HOLD all such and so many, and such part and parts of tothe tra!^ 
the said manors, or reputed manors, messuages, towns, ^^^^^^^ 
lands, tenements, hereditaments, and premises herein- tnton. 
before released and assigned, or expressed and intended 
so to be, as are holden for any term or terms of years 
(subject to the mortgages, annuities, and other charges 
or incumbrances now subsisting thereon, or affecting the 
same respectively), unto the said E. F., G. H., and 
L K., their executors, administrators, and assigns, for the 
residue now to come of the terms for which the same 
premises respectively are now holden ; Together with all 
benefit or right of renewal thereof respectively ; Never- 
theless, as to all and singular the premises hereinbefore 
released and assigned, or expressed and intended so to 
be. Upon trust, that the said £. F., G. U., and I. K., Upon tnut to 
and the survivors and survivor of them, and the heirs, ^d perform^' 
executors, and administrators respectively of such survivor, covenants ; 
do and shall, by and out of the rents, profits, and annual 
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oDNTEYAiicB pTodiice dicfeof, pay the rents and annual sums reserved 

^•^iOfDA ^ *"*^ ^7 ^® teases thereof respectively, and observe 

RNnoK, nr ^nj perform the covenants and conditions in the said 

TRV8TT0 8BLL '^ . . , i x ^ i 

AKD VAT leases respectively contamed, and on the part of the 

AKNomBs. several lessees, or their respective executors, adminis- 

and f«Mw, if trators, or assigns, to be observed or performed; And do 

"***"**^ ' AND SHALL (if they the said trustees or trustee for the 

time being shall think fit so to do), firom time to time, 

as occasion shall require in the ordinary course of 

renewal, use their and his best endeavours to obtain, on 

the accustomed reasonable terms, a renewed lease or 

leases of such of the said leasehold premises as shall be 

held for a lease or leases ordinarily renewable ; and do 

and shall, from time to time, make, do, and execute all 

such surrenders, acts, deeds, matters, and things, as shall 

be requisite or expedient for obtaining such renewals; 

and tabject And SUBJECT THERETO, do and shall Stand and be seized 

thetnitutobe and possessed of and interested in the said leasehold 

after declared, hereditaments and premises, upon and for the trusts, 

intents, and purposes, and with, under, and subject to 

the powers, provisoes, agreements, and declarations 

hereinafter expressed, declared, and contained, of or 

Power to raise concerning the same: Provimbd always, and it is 

mS!^J,for hereby agreed and declared between and by the parties 

the renewal of jq th^ge presents, that it shall be lawful for the said 

leases. * 

£. F., G. H., and I. K., or the survivors or survivor of 
them, or the executors or administrators of such survivor, 
to raise any money which shall be required for the 
renewal of any such lease as aforesaid^ by mortgage of 
the hereditaments to be taken by renewal as aforesaid, 
and to make all such assurances, and do all such other 
acts as shall be necessary or expedient for the purpose of 
effectuating any such mortgage; and no mortgagee 
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adyanciog money upon any nMHrtgage^ purporting to be oonvsyakce 

made under this power^ shall be bound to see that such ^^ and*! 

money is wanted, or that no more than is wanted is "^^no^.w 

^ TBUffT TO SELL 

raised. AND THIS INDENTURE ALSO WIT- and fay 

NESSETH, that, for further efiectuating the said desire, ANNomss. 



and in further pursuance of the said agreement, and in WitneMetfa 
consideration of the premises, he the said A. B., with ^t^X**"' 
the privity and approbation of the said C. D., (testified ^^^^^^ ; 
as aforesaid), doth, by these presents, assign unto the 
said E. F., 6. H., and L E*, their executors, adminis- 
trators, and assigns, All that the said pension or of the pension; 

annual sum of £ ^ granted to the said A. B. by the 

said , and all the accruing payments of the same 

pension or annual sum ; And all the estate, &c. ; 
Together with full power and authority to ask, demand, with power to 
sue for, recover and receive, and give effectual receipts ^^h* Mme "* 
and discharges for the said pension or annual sum, and 
all accruing payments thereof, or any part thereof, in the 
name of Iiim the said A* B., his executors or adminis- 
trators, To HAVE, HOLD, BECEIVE, AND TAKE the Said Habendum on 

pension or annual sum, and all and singular other the afterwwds 
premises lastly hereinbefore assigned or expressed, and ^^'^' 
intended so to be, (subject to the mortgages, annuities, 
and other chaiges or incumbrances now subsisting 
thereon or affecting the same), unto the said E. R, 
G. H., 4md L K., their executors, administrators, and 
assigns, upon and for the trusts, intents and purposes, 
and with, under, and subject to the powers, provisoes, 
agreements, and declarations hereinafter declared, ex- 
pressed, and contained, of or concerning the same : And Declaration 

IT IS HEREBY AGREED AND DECLARED between and by leM^allhoid 

the parties to these presents, that the said E. F., G. H., •" the property 

^ r » 7 » intrnstfor 

and L K., their heirs, executors, administrators, and tale; 
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coNTSYANGB assigiis respecUvely, shall staod and be seized and 

TAT?iU!9D A P^Messed of and interested in the said freehold, copy- 

psNuoN, IN hold, and leasehold hereditaments and premises, and 

TBUST TO SELL , 

AND PAY pension or annual sum hereinbefore released, covenanted 
i^Nunns. to be surrendered and asagned respectively, or expressed 
and intended so to be, Upon trust, that they the s»d 
K F., G. H., and L EL, and the survivors and survivor 
of them, and the heirs, executors, and administrators 
respectively of such survivor, do and shall, as soon as 
conveniently may be, absolutely sell and dispose of the 
said freehold, copyhold, and leasehold hereditaments 
and premises and pension, either entirely and altogether 
or in parcels, and either by public auction or private 
contract, and either freed and discharged from or subject 
to the mortgages, annuities, and other charges or 
incumbrances affecting the same, for such price or 
prices, or sum or sums of money, as the said £• F., 
G. H., and L K., or the survivors or survivor of them, 
or the heirs, executors, or administrators respectively of 
such survivor, shall think reasonable, vrith power to buy 
in the said premises, or any part thereof, at any sale or 
sales by auction, and to rescind, abandon, or vary any 
contract for sale, and to resell the premises which shall 
be so bought in, or the contract for the sale of which 
shall be so rescinded or abandoned qs aforesaid, without 
being in anywise answerable for any loss which may 
happen thereby respectively, and also with power to 
insert any special or other stipulations in any contract 
for or conditions of sale, either as to title or evidence of 
title, or otherwise, and with power to enter into, make, 
execute, do, and perform all such contracts, agreements, 
conveyances, assurances, acts, deeds, matters, and things, 
as to them the said E. F., G. H., and L K., or the 
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survivors or survivor of them, or the heirs, executord, conveyance 

or administrators respectively of such survivor, shall 

seem meet : And do and shall stand and be possessed pension, in 

^ TRUST TO SELL 

of and interested in the purchase-money to arise from and pay 
the sale or sales aforesaid, (after payment thereout of the 



OF REAL ES- 
TATE, AND A 



DEBTS AND 
ANNUITIES. 



expenses attending such sale or sales respectively), and and to apply 
also of and in the rents, issues, and profits of the said moneyT * 
freehold, copyhold, and leasehold hereditaments, and 
the accruing payments of the said pension or annual 
sum, in the mean time and until the same respectively 
shidl be sold, (but without prejudice to the provisions 
hereinbefore contained for payment of the rents to 
become payable in respect of the said leasehold premises 
respectively, and for renewal of the leases thereof re- 
spectively), Upon trust, that they the said E. F., G. H., in discharge 
and I. K., and the survivors and survivor of them, and charge, mort- 
the heirs, executors and administrators of such survivor, ff"f ?*» "*" 

' ' nuities, ana 

do and shall, in the first place, by, with, and out of the incumbrances 

specifically 

same, pay, discharge, and satisfy the charges and incum- charged, in 
brances affecting the said hereditaments and premises ^ ^' ^^' 
hereinbefore released, covenanted to be surrendered and 
assigned respectively, or expressed and intended so to be, 
(including the monies to become payable for the renewal 
of any lease or leases under the provision in that behalf 
hereinbefore contained, and the monies to become 
payable under the provision hereinafter in that behalf 
contained, or otherwise, for the repurchase of the said 
jointure rent-charge, or for the repurchase of any annuity 
or annuities now charged upon the same premises re- 
spectively, or any of them, according to their respective 
priorities of charge, and so far as the same respectively 
ought to have preference or priority as specific charges 
orliens on the same premises respectively, but not further 

p 



210 



APPENDIX. 



CONVEYANCE 
OF REAL ES- 
TATE, AND A 
PENBION» IN 
T&UBT TO 8ELL 
AND PAY 
DEST8 AND 
ANNUrriEg. 

Declaration, 
that the tnis- 
tees shall apply 
the money 
advanced by 
C. D , and the 
surplus of the 
monies to arise 
from the sales, 
in payment of 
costs; 



and in dis- 
cbarge of the 
debts and an- 
nuities not 
specifically 
cnarged; 



or otherwise : And rr is H£bsbt agreed and dsclabbd 
between and by the parties to these presents, that the 
said E. F.y G. H., and L K., and the survivors and 
survivor of them, and the executors and administrators 
of such survivcM*, shall stand and be possessed of and 
interested in the surplus or residue which shall remain 
after answering and satisfying the trusts and purposes 
aforesaid of the monies to arise from such sale or sales as 
aforesaid, and of the said rents, issues and profits, and 
accruing payments oi the said pension or annual sum of 

£ ; and also of and in the said sum of £ so 

advanced and paid by the said C. D. to the said K F., 
G. H., and L K., as hereinbefore is mentioned. Upon 
TRUST that the said £• F., G. H., and L K., and the 
survivors and survivor of them, and the executors and 
administrators of such survivor do and shall in the first 
place, by and out of the same, pay and satisfy all the 
costs, chaises, and expenses of preparing, engrossing, 
and executing this present indenture, or in anywise 
relating thereto ; and also retain to and reimburse 
themselves and himself all costs, charges, and expenses 
which they or any of them shall or may sustain, incur, 
or be put unto in or about the execution of the trusts 
hereby created, other than the costs and charges attending 
such sale or sales as aforesaid, and which are to be paid. 
In the first place, out of the money to arise from such 
sale or sales respectively as is hereinbefore provided; 
And do and shall, in the next place, pay and apply the 
same in or towards payment of all such, and so many 
and such part and parts of the debts and sums of money 
now due or owing by the said A. B., to any person or 
persons, and the interest due and to grow due for such 
of the same debts or sums of money as carry interest, 
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and of the monies which shall become payable mider conveyance 

the provision hereinafter contained for the repmx;hase of tai% ^io a 

any annuity or annuities irranted or secured by the said '"nsion, in 

■^ 11. TRUST TO BELL 

A. B.y and the interest thereof respectively ; and of the and pay 

1 • . /• 1 • • DEBTS AND 

arrears and growing payments of the same annuities annuities. 



respectively, until the same respectively shall be repur- 
chasedy as shall not have been paid or satisfied under the 
trust or direction hereinbefore contained for paying or 
satisfying the charges, liens, or incumbrances affecting 
the hereditaments and premises which shall be so re- 
spectively sold as aforesaid, such payment to be made 
pari passu, without any preference or priority ; And do and shall pay 
AND SHALL Stand and be possessed of and interested in i\^ ^[^tor. 
all the surplus or residue (if any) which shall remain of 
the said trust monies respectively, after answering and 
satisfying the trusts and purposes aforesaid. In trust for 
the said A. B., his executors and administrators, as part 
of his personal estate: Provided always, and it is Trustees to 
hereby agreed and declared between and by the parties ^i^^ on such 
to these presents, that it shall be lawful for the said ^^®°^®*hink 
E. F., G, H., and L K., and the survivors and survivor proper, and to 

adjust and 

of them, and the executors or administrators of such compromise 
survivor, to pay or allow any debt or debts, and sum or ** ***^ *°"* 
sums of money claimed from the said A. B., upon any 
evidence the said trustees or trustee for the time being 
shall think proper; and to pay or allow such interest 
upon the said debts and sums of money, or any of them, 
as they or he shall think proper; and to adjust, settle, 
submit to arbitration, compromise, or compound any 
debt or debts owing by, or any claims or demands upon 
the said A. B., in such manner and upon such terms as 
to the said trustees or trustee for the time being shall 
seem meet : Provided always, and it is hereby agreed 

p 2 
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TATE, AND A 
PENSION, IN 

TRUST TO BELL 

AND PAY 

DESTS AND 

ANNUITIES. 

Power to pur- 
chase the rent, 
charffe and 
annuities. 



Power to allow 
annuities not- 
withstanding 
defects in the 
securities. 



Power to the 

f ranter to 
irect that 
annuities not 
specifically 
cnarged shall 
be considered 
to have been 
specifically 
charged from 
the date of 
their grant. 



and declared between and by the parties to these 
presents, that it shall be lawM for the said E. F., G. H., 
and L K., and the survivors and survivor of them, and 
the heirs, executors, or administrators of such survivor, 
to purchase the said jointure rent-charge, for such sum of 
money as they or he shall think fit ; and to repurchase 
any annuity or annuities granted or secured by the said 
A. B., either at the price or prices stipulated or agreed 
upon for such repurchase in the original grant or grants 
of such annuity or annuities respectively, or for such 
other price or prices as to the said trustees or trustee 
for the time being shall seem meet ; and to allow such 
interest upon the price or prices for the repurchase of 
any such annuity or annuities as to them or him shall 
seem expedient: And it is hereby agreed and 
DECLARED between and by the parties to these presents 
that it shall be lawful for the said E. F., G. H., and 
I. K., and the survivors and survivor of them, and the 
executors and administrators of such survivor, to allow of 
any annuity or annuities granted or secured by the said 
A. 6. before the execution of these presents, and to 
repurchase the same, and pay and satisfy any arrears or 
future payments thereof, notwithstanding any infor- 
mality or defect whatsoever in any security or securities 
for the same respectively : Provided always, and it is 
hereby agreed and declared between and by the parties 
to these presents, that it shall be lawful for the said 
A. B., his executors or administrators, at any time or 
times hereafter, by any deed or deeds, instrument or 
instruments in writing, to order and direct that any 
annuity or annuities granted or secured by him the said 
A. B. before the execution of these presents, and not at 
present charged, or effectually charged, upon any of the 
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said estates hereinbefore granted and released, and conveyance 
covenanted to be surrendered and assigned respectively, tatr and a 
shall be taken and considered (subject and without pension, in 

. 11 !• . TRUST TO SELL 

prejudice to the charges and incumbrances now affecting and pay 
the same estates and premises respectively) to have been annuities. 
specifically chaiged upon all the said estates and premises 
respectively at the time or respective times of granting or 
securing the same annuity or annuities respectively ; 
And then and in every such case (subject and without 
prejudice as aforesaid) the money to become payable for 
the repurchase of such annuity or annuities respectively 
under the treaty or provisions hereinbefore declared and 
contained, and for the arrears and future payments 
thereof until such repurchase, shall be paid in such order 
with such priority, and in such manner in all respects 
under the trusts hereinbefore declared, as if the same 
annuity or annuities respectively had been specifically 
charged on the said estates and premises respectively at 
the time or respective times of the granting thereof 
respectively. [Usual clauses as in forsier precedent.] 
In witness, &c. 
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Parties. 



Recital of the 
prantee being 
indebted to 
the grantors. 



Witness grant 
of license and 
freedom from 
suit and arrest 



TO ALL TO WHOM these presents shall come, the 
seyeral persons whose names and seals are hereunto 
subscribed and aflSxed by themselves^ or their respective 
partners, agents, or attomies, being respectively creditors 
of A. B., late of, &C., but now of, &c., severally send 
greeting. Whereas the said A. B. is indebted to the 
several persons aforesaid, respectively, in several sums of 
money, which he is not at present able to pay, but which 
he expects he may be able to pay at the end of two years 
from the date of these presents : NOW THESE PRE- 
SENTS WITNESS that in consideration of the premises, 
they, the several persons, whose names and seals are 
hereunto subscribed and aflSxed, as aforesaid, do and each 
of them doth by these presents give and grant unto the 
said A. B. full, free, and perfect license and liberty to 
come and go, pass and repass from place to place within 
the United Kingdom of Great Britain, and Ireland, 
where, and as his business and occasion shall serve and 
require, for the term of two years, from the day of the 
date of these presents, without being sued, molested, 
arrested, charged or troubled, in his person or otherwise, 
for or concerning, or on account of any debt, sum or sums 
of money, or other matter or thing whatsoever, whereby 
or wherewith he is or may be in anywise chained or 
chargeable, or indebted to them, the said several persons 
aforesaid, or any of them, or their or any of their 
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respective partners. And each of them the said several jjpm% of 



UCENSX 



persons, whose names and seals are herennto subscribed 
and affixed, so fiur as relates to the acts and deeds of the creditors 
himself and his copartners, and his, and their heirs cxe- ^ ® * ^^* 
cutors and administrators, doth hereby for himself his 
heirs executors and administrators, covenant with the 
said A. R his executors and administrators, that the j not to sue, 
the said several persons, whose names and seals are disturb the 
hereunto subscribed and affixed as aforesaid, or their theterms^f^ 
respective executors or administrators, partner or part- *^« license, 
ners, or the executors or administrators of any such 
partner or partners, or any other person or persons 
whosoever, by with or through their or any of their 
order, consent, direction privity or contrivance, shall not 
nor will at any time hereafter, during the said term of 
two years from the date of these presents, sue» arrest, 
attach, extend, molest, implead or trouble the said A. B., 
his heirs executors or administrators, or his or their 
bodies goods or estates, for or on account of any debts 
dues or sums of money, which he now owes, or is in- 
debted to the several persons aforesmd, respectively, or 
their respective partners, either solely by himself, or 
jointly with or for any other person or persons whomso- 
ever, by bond, bill, or covenant, simple contract, or other- 
wise howsoever, or for or on account of any other cause 
matter or thing whatsoever, wherewith he or they now 
is, or shall, or may be charged, or chargeable. And And that the 
THAT these presents shall and may be pleaded and S[|f^*ple»ded 

allowed in any Court of Law or Equity, as a bar and in in bar of any 

•^ .... action or suit. 

discharge of all and every action or actions, suit or suits 

or other proceedings judgments and executions, which 

shall or may be brought, commenced, sued, prosecuted, 

or taken against him the said A. B,, his heirs executors 
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Jn witness. 



or adnuDistratorSy or his or their goods or estates, by the 
said several persons, whose names and seals are hereto 
subscribed and affixed as aforesaid, or any of them, their, 
or any of their heirs, executors or administrators, partner 
or partners, or the executors or administrators of any 
such partner or partners, or any other person or persons 
whomsoever, by, through, or with their, or any of their 
acts, means, privity, order, consent or procurement, con- 
trary to the true intent and meaning of these presents (a). 
Is WITNESS whereof the said several persons, parties to 
these presents, have hereunto set their hands and seals 
this day of 



(a) It is iiot very usual to insert covenants in a deed-poll, but 
there is no doubt that an action of covenant may be brought on 
a deed-poll if the covenantee be named in the deed, Green v. 
ffame^ Salk. 197. But covenants in an indenture entered into 
with persons who are not parties^ confer no right of action on such 
persons, 2 Roll. Abr. 22. (F.) pi. 1. Scudamore v. Vanderstene, 

2 Inst. 673. OUby v. Copley, 3 Lev. IdS. Cooker v. Child, dted 

3 Lev. 139. Ojffly v. Ward, cited 3 Lev. 140. Ex parte Richardson, 
14 Ves. 187. Metcalfe v. Rycro/t, 6 Mau. & Sel. 75. Gardner v. 
Lachlan, 8 Sim. 123. S. C. 4 Myl. & Cr^ 129. Walmsley v. Cooper, 
3 Per. & Dav. 149. 
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CLAUSES IN DEED OF COMPOSITION 
WITH CREDITORS (a). 

Provided always, and it is hereby agreed and The specific 
declared, that these presents, or any clause, matter, CTeditore not 
or thingr herein contained, shall not extend, or be to be affected 

J J . 1. 1 . . . by the deed. 

construed to extend, to invalidate, prejudice or in 
any manner affect any mortgages, charges, or other 
specific securities or liens which any of the creditors 
parties hereto of the said [^debtors] may have upon 
any of the real or personal estates of or belonging to 
them or any of them, or any security for or in respect of 
all or any of the debts due and owing to such last men- 
tioned creditors respectively, or any bonds, notes, or other 
securities given, or payable by any other persons by way 
of security, for the same debts or any of them. But 
that all such several mortgages, charges, securities, liens, 
and also all such bonds, bills, notes, and other securities 
from third persons, as aforesaid, shall be and continue as 
available both at law and in equity in the hands of the 
several creditors, parties hereto, holding the same to all 
intents and purposes as if these presents had never been 
made or executed, so nevertheless that the same cre- 
ditors do respectively deliver true and particular accounts 
in writing, signed by themselves, to the trustees, or 
trustee for the time being, of or under these presents, or 



(a) The clauses in the text are such as may be introduced into 
any deed of composition with creditors, according as they are 
needed. 



218 



APPKNDIX. 



CLAUaU. 



Craditon 
holding specBic 
tecurities to 
raoMve a diTi- 
dend only in 
respect of debts 
for wUch they 
hold no secu- 
rities unless 
they givo up 
such securities 
for the general 
benefit of the 
creditors. 



Trustees may 
pay the debts 
of creditors 
holdine specific 
securities, and 
take such se- 
curities for 
the general 
benefit of the 
creditors. 



their or his solicitor, some time before the first dividend 
to be made of the said money and funds, shall become 
distribatable between all the creditors, parties hereto, 
mider the trusts aforesaid, of all and singular mortgages, 
chaiges, liens, bonds, bills, notes, or other securities, or 
by them respectively holden for the several debts last 
mentioned. Pbovidbd also, and it is hereby further 
agreed and declared, that upon every distribution of the 
monies and funds, which shall firom time to time become 
diviable as aforesaid, the creditors parties hereto of the 
said [debtori] holding any such mortgages, charges, liens, 
bonds, bills, notes, or other securities as last mentioned, 
shall receive a dividend upon, or in respect of, so much 
only of their several debts as shall not be conveyed or 
secured thereby respectively, unless such creditors, or any 
of them, shall so relinquish such their respective mort- 
gages, charges, liens, bonds, bills, notes, and other se- 
curities, for the general benefit of the creditors parties 
hereto, of the said [debtori]^ in which case the same 
mortgages, or other securities before specified, shall be 
actually delivered up or assigned as aforesaid to the 
trustees, or trustee for the time being, of or under these 
presents, to be by them, or him holden and applied upon 
the same trusts as are hereinbefore declared, of and con- 
cerning the trust monies and funds herein comprised, 
and the creditors so delivering up, or assigning the same, 
shall be entitled to dividends upon the whole of their 
respective debts. Provided always, and it is hereby 
further agreed and declared, that it shall be lawful for 
the said trustees, or trustee for the time being, if they or 
he shall so think proper, by and out of the aforesaid 
trust monies and funds, at any time hereafter, to pay off 
or discharge the whole of the debt, or debts due, or 
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owing from the said [debtor s]^ to aoy of their creditors, clauses. 

parties hereto, holding any such mortgages, charges, 

liens, bonds, bills, notes, or other securities, or any of 

them as lastly hereinbefore are mentioned, and that either 

with or without interest, and thereupon to cause the 

same mortgages, charges, liens, bonds, bills, noteSj or 

other securities, or any of them, to be delivered up or 

assigned to the same trustees, or trustee, to be by them 

or him holden and applied upon the same trusts as are 

hereinbefore declared of and concerning the trust monies 

and funds herein comprised. Provided always, and it is No debts 

hereby further agreed and declared, that no debt owing by gage^debto to 

the said [debtorsly or any of them respectively, (except any ^^""^ mtcrest. 

mortgage debt or debts) to any of the several creditors, 

parties hereto, shaU carry interest, nor shall any creditor 

whose debt carries interest (except any mortgage creditor 

or creditors) demand or be entitled to any interest for 

the same, or to any allowance in respect of interest 

accrued after the date of these presents. Provided Proviso that 

ALSO, and it is hereby further agreed and declared, that be ?oid unless 

in case these presents shall not be executed on or before ^^^ ^J^^ 

the day of now next ensuing, by all and certain amount 

, . _ by a specified 

every the creditors of the said [debtors] and of every of day (a). 
them, either by themselves or some person or persons 
duly authorized by them respectively in that behalf, 

whose debts shall amount to the sum of £ ^ a piece, 

or upwards, then, and in such case these presents and 
every clause, matter, and thing herein contained shall 
cease, determine, and be void, and the said [trustees], or 
the survivor of them, his heirs, executors, or adminis- 
trators respectively shall re-convey, re-fiurrender, re- 



(a) As to expediency of this Proviso, see mpra, Chap. VI. 
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Trustees may 
proceed in the 
execution of 
the trusts 
before all the 
creditors have 
executed the 
deed. 



assure, or otherwise assure all and singular the real and 
personal estates herein comprised or intended so to be, 
unto and to the use of the said [debtors] respectively, 
their respective heirs, executors, administrators, and 
assies respectively, according to the aforesaid several 
tenures or legal qualities thereof, and to their several 
rights and interests therein, at the time of the execution 
of these presents in as full and ample a manner as if these 
presents had not been made and executed ; And that 
freed and discharged of and from all incumbrances what- 
soever to be made, done, committed, or suffered by the 
said [trtistees]9 or any of them, their or any of their 
executors, administrators, or assigns respectively in the 
meantime. And thereupon all and every the said se- 
veral creditors who shall have executed these presents 
shall be in the same state and condition with respect to 
their said several debts, and have the like liberty and the 
same remedies to sue for and recover their respective 
debts, as they would have been in or had, in case these 
presents had never been made, anything herein con- 
tained to the contrary thereof notwithstanding. Pro- 
vided ALSO that in the meantime, and until the said 

day of ' next, it shall be lawful for the said 

[trusteesly and the survivor of them, his heirs, executors, 
or administrators, from and after the execution of these 
presents, to proceed to act in the trusts hereby reposed 
in them as aforesaid for the benefit of all the said cre- 
ditors of the said [debtors] (except as aforesaid), in case 
the said several creditors shall execute these presents on 

or before the said day of next. But if all 

the said creditors (except as aforesaid), shall not execute 
these presents within the time hereinbefore limited for 
that purpose, whereby the same shall become void, then 
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in trust, (after deduction and allowance of all costs, ci^aitses. 
charges, and expenses on account thereof), for the said 
[debtors] their executors, administrators, and assigns res- 
pectively, according to their several rights and interests 
therein at the time of the execution of these presents. 
PROvroED ALSO, and it is hereby further agreed and Proviso that 
declared that the said [debtors], and each of them shall, ***® debtors 

•- -" ^ ' are to render 

within days next after the execution of these a fall account 

presents by them deliver in to the said trustees, or the perty, with 
survivor of them, or the heirs, executors, or administra- !!!^® J*?./" 

' ' ' case ot sup« 

tors, of such survivor, their or his assigns, a full and true passion. 
schedule or inventory, signed by each of them the said 
[debtars'], of all and singular their and each of their real 
and personal estates and effects, rights and credits what- 
soever, both present and expectant or contingent, and 
shall verify the same by a solemn declaration before a 
magistrate or master in Chancery : and that if any such 
estates, effects, rights, or credits to the amount or value 

of £ or upwards, shall be suppressed or concealed 

by them, or either of them, then, and in such case, such 
suppression or concealment shall, as to the party making 
the same, forthwith and of itself, revoke and make void 
the letter of license hereinafter given to the said [debtorslt 
and also the covenant herein contained on the parts of 
the said several creditors, parties hereto of the second and 
third parts respectively, to acquit and release them in the 
events hereinafter expressed, of and from the several 
debts due and owing to them from the said [debtors'\i or 
either of them ; but without prejudice to the trusts here- 
inbefore contained for the benefit of such creditors. And 
the same creditors in the event of any such suppression 
or concealment as aforesaid, after the full performance 
and execution of such trusts, shall have and be entitled 
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CLAUSES. respectively to such and the like rights of action and 
other powers and remedies against them, the said 
[debtori]f or such of them as shall so suppress or conceal 
such estates^ effects, rights, or credits as aforesiud, for the 
payment of so much and such parts of their several debts 
as shall not be satisfied by means of such trusts, as they 
would have had if these presents had not been made or 

Agreement for executed. AnD IT IS HBREBY FUBTHEB AGREED and 

ii^^'lll^^j^g declared that a meeting shall take place of the several 
^*^bf*^ creditors of the said [debtors]9 parties hereto as aforesaid, 

the creditoTB. either in person or by their respective agents, on the 

day of now next ensuing, at the hour of m the 

mornings at , where this present indenture and a 

separate schedule containing an account or list in writing 
of the several debts, claims, and demands owing from, 
and made upon the said \debtori]y to and by such cre- 
ditors respectively, shall be produced and shewn for 
inspection. And thereupon all such of the same debts, 
claims, or demands, as shall not be objected to at such 
meeting, shall be entered opposite the respective names 
of the creditors parties hereto of the said [debtors], who 
shall severally claim the same in the said schedule to 
these presents, and if at such meeting, or within twenty- 
one days then next ensuing, any debt, claim, or demand 
contained in such previous schedule, shall be objected 
to either in the whole or in part by any one or more of 
the creditors of the said [debtors], then present, or their 
or his agent or agents, or by the said [trustees], or any 
of them, or by the said [debtors], or any of them, the 
party or parties making such objection shall, at or within 
twenty-one days next after such meeting, deliver in 
writing unto the Solicitor for the time being to the pre- 
sent trust a memorandum or note of the objection to such 
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debt, claimy or demand, and ialso the name of some clauses. 

penson whom he shall ap(»roTe as an arbitrator or referee 

of and concerning the validity of such debt, claim, or 

demand, or any part thereof so objected to ; and the 

party or parties whose debt, claim, or demand shall be so 

objected to, if then present shall forthwith, or if absent 

then within the space of seven days next after he, she, or 

they shall respectively have received notice from the said 

ISoliciior of the Trustjt or other the Solicitor for the 

time being as aforesaid, name some person as an arbitrator 

on his, her, or their part, or respective parts, for the pmr- 

poses aforesaid; and whatever award or determination 

such arbitrators to be chosen as aforesaid, or in case of 

diffisrence between them, then the umpire to be by them 

appointed in writing, shall make respecting the matters 

referred to them, or him, shall be binding, final, and 

conclusive upon all parties making such reference (so 

that such award or umpirage be made within fourteen 

days next after such reference shall be made as aforesaid 

by the parties in difference, or their arbitrators, as the 

case may be). And the party, or respective parties, 

whose debts or demands shall be objected to, shall, in 

case the whole thereof shall not be thereby awarded, be 

entitled to receive only such part or parts of such disputed 

debts or demands, as the said arbitrators or their umpire 

shall adjudge or award to be due and owing to the said 

party or parties. And it is hebebt also agreed and Creditors not 

declared, that if any creditor or creditors of the said dhpuled^fiaims 

[debtors], whose debts or demands, or respective debts J^forfe^^aJl" 

and demands shall be objected to at the time and place benefit under 

11. 1 !!_••• J *^® trust. 

aforesaid, and being present when such objection is made, 
shall refuse or neglect for the space of four days, to be 
computed from the said day of , on which the 
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No objection 
to any debt to 
be admitted 
after a day 
specified. 



Covenant by 
the creditors 
severally with 
the debtors. 



not to arrest or 
molest debtors. 



said meeting is to be held, or if absent shall refuse or n^- 
lect for the space of seven days after he, she, or they shdl 
have respectively received notice of such objection to his, 
her, or their debt or demand, or respective debts or 
demands^ to submit or .refer the same to arbitration in 
manner aforesaid; such creditor or creditors so refusing 
or neglecting, shall from thenceforth be wholly excluded 
from all benefits and advantages whatsoever, which he, she, 
or they might otherwise have had and claimed, under or 
by virtue of these presents. And it is hebeby kubther 

AGREED and declared that after the said day of 

next no objection shall be admitted or allowed to be made 
to any of the debts contained in such previous schedule 
as aforesaid, but the same several debts, and every of them 
shall from thenceforth be adjudged to be fair and just 
debts and demands, and shall accordingly be satisfied 
either wholly or in part, by and out of the monies arising 
under the several trusts of these presents. AND THIS 
INDENTURE ALSO WITNESSETH, that in con- 
sideration of the premises, and upon condition that, and 
during such time only as the said [debtors] shall and do 
in all things well akid truly perform, observe, and keep all 
and every the articles, covenants, and agreements in 
these presents contained on their part and behalf, to be 
performed, observed, and kept, each of them, the several 

persons, parties hereto of the parts respectively, 

creditors as hereinbefore mentioned, doth hereby for 
himself and herself respectively, and for his and her 
several and respective heirs, executors, and administra- 
tors, so far as relates to his and her own acts, debts, and 
demands, covenant with the said [debtori\ their executors 
and administrators in manner following, (that is. to say), 
THAT they, the said several creditors parties hereto, or 
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any of them, their, or any of their several co-partners, clauses. 
executors, or administrators, shall not, nor will at any 
time or times hereafter, unless and until default shall be 
made in performance of the covenants hereinbefore on 
their, or some of their part contained, or some of such 
covenants, sue, arrest, prosecute, or molest, or do, or cause 
to be done, any act, matter, or thing whereby, or by 
means whereof the said Idebtors], or any of them, their, 
or any of their heirs, executors, or administrators, their 
or any of their goods, chattels, lands or tenements, shall 
or may be any ways seized, arrested, prosecuted, detained, 
or molested at law, or in equity, or otherwise howsoever, 
for or in respect of any debt or debts whatsoever now 
due or owing unto them, or any of them, from the said 
[debtors]. And also that they the said [deblorsli and and to allow 
every of them, shall and may from time to time, and at {|j^™ ^*^ 
all times hereafter, unless and until they shall make such action* 
default as aforesaid, have and be entitled to full and free 
liberty, license, power, and authority to go, pass, and 
repass to and from such place and places, and in such 
manner as they shall think proper, for any purpose what- 
soever, without any control, or interruption of, or by 

them, the said creditors, parties hereto of the parts 

respectively or any of them, their, or any of their co- 
partners, executors, or administrators, or any person, or 
persons by, or with their or any of their order, direction, 
or consent. And further, that in case the said creditors, and the pre- 

parties hereto of the part respectively, or any of b^pieliecUn 

them, their, or any of their partners, executors, or admin- **". *^ *°y . 

• ' ' •' *^ ^ ^ action or suit 

istrators shall sue, or prosecute at law, or in equity, or do contrary to the 
or cause to be done any act, matter, or thing whatsoever, covenants, 
whereby, or by means whereof, the said [debtors], or any 
of them, their, or any of their heirs, executors or admin- 
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CLAUSES. istrators shall or may be saed» prosecuted, or molested for 
any such debt or debts now due as aforesaid, contrary to 
the foregoing covenant and the true intent of these 
presents, then, and in every such case, he or they shall 
or may plead these presents in bar of any action or 
actions, suits, or suit that shall, or may be commenced, or 
prosecuted against him, or them, and these presents shall 
operate as, and are hereby declared and agreed to be, 
and that an effectual and absolute dischaige of the same. And 

crediton on . * • . 

receWing pay. MOREOVEB, that they, the said creditors parties hereto, 
dkilrtl wiU exe. ^^^^^ partners, executors, and administrators respectively, 
cuic releases, gjj^n ^^ J ^j})^ upon full payment of their respective debts, 

at the requests costs and charges of the said [debtors]^ or 
any of them, their, or any of their heirs, executors, or ad- 
ministrators make, give, sign, and execute unto them or 
him, good and sufficient releases, acquittances, and dis-* 
charges for the several debts now due and owing to them 
the same several creditors respectively, from the said 
[debtors'] as aforesaid, and of and from all actions claims. 
Proviso tbat and demands whatsoever in respect thereo£ Provided 
debtors foiling ALWAYS, and Itis hereby agreed and declared, that in 
ance o^h^^ case any one or more of them the said [debtors] shall have 
covenants shall failed in the due observance and performance of all and 

not be ex- .11 -i 1 . 

oncrated by Singular the Covenants and agreements, herembefore on 
oahose who* ^^ ®^ ^^^^^ P*^ ^^ parts contained, then, and in such 
f 'w'*^* ^ ^*^' ^^^ release and acquittance to which the other or 

others of them, their, or his executors, or administrators 
shall be entitled by virtue of the covenant hereinbefore 
for that purpose contained, shall in nowise operate to 
exonerate and discharge such one or more of them, the 
said [debtors'], as shall make default as aforesaid, of or 
from the several debts or sums of money set forth in the 
schedule hereunto annexed, or any of them, due and owing 
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from such one or more of them, either alone or jointly clauses. 
with the other or others of them, to the several creditors 
parties hereto of the second and third parts, or any of 
them respectively. But they, or he, shall thenceforth be 
wholly subject and liable to the same debts, or sums of 
money, or such parts thereof respectively, as shall then 
remain unsatisfied, in such and the same manner as if the 
same had been solely contracted by him or them. And Agreement 

• ., I that tbe ere* 

IT IS HEREBY AGREED AND DECLARED that all and CVCry ^j^„ ^]^ 

the creditors of the said [debtors] who shall agree to take ng^ *n aecept- 
the benefit of these presents, shall subscribe a declaration compowtion 
that they and every of them will accept their proportion utterof license, 
of the monies to arise by the means aforesaid, in full of 
their respective debts, and the interest thereof when the 
same may carry interest, to be prepared and left at the 

office of in , on or before the day of 

next, and that such creditors so signing such declaration 
shall grant and execute to the said [debtors] a letter of 
license, enabling them respectively to go, pass, and repass 
to and from such place, or places, and in such manner as 
they or he shall think proper, for any purpose whatsoever, 
without any control, or interruption of or by them, the 
said several creditors, or any of them, pending the exe- 
cution of the trusts of these presents. And this inden- General re 
TTJRE ALSO WITNESSETH that ill Consideration of the CT^jtowof^ 
premises, they, the several persons parties hereto of the *^® debtors. 

and parts respectively, creditors as hereinbefore 

is mentioned, in respect of their several debts, claims and 
demands, do and each of them doth by these presents 
remise, release, and for ever quit claim unto the said 
[debtors]^ their heirs, executors and administrators, 
and every of them, all actions, suits, bills, bonds, and 
writings obligatory, debts, dues, duties, accounts, sums of 

Q 2 
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money, extents, executions, claims, and demands what8o« 
^ ever, both at law and in equity, or otherwise howsoever, 
which they respectively, or their respective executors or 
administrators now have, or hereafter shall or may have, 
or otherwise could or might have, challenge, claim, or 
demand against the said [debtors']^ or any of them, their, 
or any of their heirs, executors or administrators, or their, 
or any of their estates, or effects, for or by reason, or on 
account of the debts, claims and demands of them the 
said creditors respectively, due or owing from the said 
[debtors]^ and set forth in the schedule hereto annexed, 
and all interest and arrears of interest for or in respect of 
the same several debts, sums of money, and premises, or 
any of them, or for or by reason of any other matter, 
cause or thing whatsoever relating thereto, other than and 
except the security effected, or intended to be effected 
by means of these presents, and the trust thereby declared 
Indemnity and as aforesaid. PROVIDED ALWAYS, and it is hereby further 
the tr usteeB in agreed, that it shall not be incumbent on the said 
i^pectof not [trusteeslf or the survivor of them, his executors, or ad- 
abandoning ministrators, to sue for, or take any steps for the recovery 

proceedings. #^i«j •i_«v/» -j j 

of the said premises hereinbeTore assigned, or expressed 
or intended so to be, unless he or they shall think proper 
so to do, and that it shall be lawful for him, or them, to dis- 
continue any proceedings which shall have been under- 
taken whenever he or they shall think fit. And that no 
laches or responsibility shall be imputable to, or shall attach 
upon him, or them, for any act or deed whatsoever which 
shall be done, executed, or directed by him or them, in 
the exercise and execution of the trusts, powers, and 
authorities of these presents, or for omitting to exercise 
and carry into execution the same trusts powers and 
authorities or any of them. Provided always, and it is 
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hereby agreed and declared, that if at aay time or times 

hereafter, during the continuance of the trusts of these Proviso for 

presents, and while the said indenture, or letter of license o^he debtors 

of even date herewith, shall remain in force, the swd oga»»st the 

' proceedings 

[debtors] or any of them shall be arrested, or taken in of creditors 

execution, or other process shall be put in force against 

their, or any of their bodies, lands, or goods, by any one 

or more of them, or any of their present creditors, who 

shall refuse to come in and execute these presents, and 

the said indenture of even date herewith ; then, and in 

every such case, it shall be lawful for the said trustees 

hereby appointed, or the survivor of them, his executors 

or administrators, or other the trustees or trustee for the 

time being of these presents, and they and he are and is 

hereby directed to put in special or common bail, or enter 

an appearance for them, the said [debiori\9 or any of 

them, in every or any such action or suit, or actions or 

suits, at their or his discretion, or else to submit to the 

same. And further to defray and satisfy out of the 

trust monies arising by virtue of these presents, all costs 

damages and expenses attending the defending any actions 

or suits now pending, or to be instituted as aforesaid. 

And likewise all monies for which the bodies, lands, or 

goods of the said [debtora]^ or any of them, may be taken 

in execution as aforesaid, and all other costs damages or 

expenses, incurred or to be awarded in any action or suit, 

or actions or suits at law, or in equity, either pending, or 

for which any cause subsists, or may be alleged against 

them the said [debiors\t or any of them, at the time of 

the execution of these presents. 



230 APPKNDIX. 



DEED OF INSPECTORSHIP. 

THIS INDENTURE made the day of , 

between A. B., of &c, [InsoherU], of the first part, 

C. D., of &c., and E. F., of &c-, [Inspectors], 

of the second part, and the several persons whose 
names and seak are hereunto set and affixed, being, 
severally, creditors in their own right, or in copart- 
nership, or being agents or attorneys of creditors of the 
sud A. B., of the third part : Whereas the said A. B. is 
indebted to the several persons, parties hereto of the third 
part respectively, or to their respective principals in the 
several sums of money set opposite to their respective 
names in the schedule hereunder written: And whereas, 
at a meeting of the creditors of the said A. B., on the 

day of instant, it was represented to them by 

the said A. B., that through various unforeseen circum- 
stances he was unable to pay, immediately, all debts 
owing by him, but that his stock in trade, the debts 
owing to him, and other his estates and effects were 
amply sufficient for that purpose, and it was, therefore, 

agreed, that the term of should be given to the said 

A. B., to collect, get in, and dispose of his said estate and 
effects under the inspection of the said C. D, and E. F., 
and according to the conditions, stipulations, and agree- 
ments, and in manner hereinafter contained. Now this 
indenture witnesseth, that in pursuance of the said 
agreement, and in consideration of the covenants and 
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agreements hereinafter contained^ by and on the part of deed of in- 
the said A. B., to be performed and observed, each of ^'^^'^^"'^' 
them the said several persons, parties hereto of the third 
part, so far as relates to his own acts and deeds, and the 
acts and deeds of his heirs, executors, administrators, 
or principals*, doth, by these presents, give and grant 
unto the said A. £., full, free, and absolute liberty and 
license to conduct, manage, and \rind up his trade, 
business, and a£Pairs, and to collect, get in, sell, and 
dispose of all and every his stock in trade, estate, debts, 
and effects, or any part thereof under the inspection and 
subject to the approbation and control of the said C. D. 

and E, F., until the day of , if he the said 

A. B. shall so long live, and continue to observe and 
perform the several covenants or agreements hereinafter 
contained, and on his part to be observed or performed, 
unless these presents sooner become null and void, by 
virtue of the provision hereinafter in that behalf con- 
tained; and that they the said several persons, parties 
hereto of the third part respectively, and their respective 
executors, administrators, partners, or principals, will not 
during the time aforesaid, sue, arrest, prosecute, impede, 
or molest the said A. B. in the management of his said 
trade, business, or concerns, under the control and inspec- 
tion aforesaid ; nor seize, nor possess themselves or himself 
of, or attach, or intermeddle with his goods, estates, pro- 
perty, or effects, or any part thereof: And that in case 
any of them the said several persons, parties hereto, of the 
third part respectively, or the executors, administrators, 
partners, or principals of any of them, shall act con- 
trary to the agreement lastly hereinbefore contained, the 
said A. B. his heirs, executors, and administrators, shall 
be, and he and they is and are hereby, thenceforth and 
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ibr ever acquitted, exonerated, and dischaiged, of and 
from all and every the debts, claims, and demands which 
are or is due and owing to the person or persons, who, or 
whose partners or principals, shall act contrary to the said 
agreement, and all actions, suits, and proceedings to be 
had or taken for, or in respect of the same ; and that in 
every such case this present letter of license and a^e- 
ment may be pleaded in release of, and in bar to, all and 
every such debts, claims, demands, actions, suits, and 
proceedings, as effectually and beneficially as if a release 
or acquittance for the same had been given under the 
hand and seal, or hands and seals of the person or 
persons who, or whose partners or principals, shall act 
contrary to the said agreement : And the said A. B., in 
consideration of the license and privilege so hereby given 
to him as aforesaid, doth hereby for himself, bis heirs, 
executors, and administrators covenant with the said 
C. D. and E. F., their executors and administrators, and 
also with each of the several persons, parties hereto, of 
the third part, his executors and administrators, in manner 
following, namely, that he the said A. B. will, when 
requested by the said C. D. and £• R, or either of them, 
make out and fairly state in writing, a true and exact 
account of all and singular his debts and credits, claims 
and demands, and estate property and effects, and of the 
several charges, outgrnngs, liens, and incumbrances upon 
or affecting the same respectively, and deliver the same, 
or a fair copy thereof, unto each of them the said C. D. 
and £. F. : and that he the said A. B. will at all times 
hereafter, during the time hereinbefore given him for that 
purpose as aforesaid, use and employ his best endeavours, 
under and subject to the direction and advice of the said 
C D. and£. F*, to collect and get in the estate, property, 
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debts, and effects of him the said A. B., for the benefit 
of his said creditors, and from time to time, when any 

monies shall be received by him sufficient to pay 

shillings in the pound, upon or in respect of the said 
debts of his said several creditors, will pay and distribute 
the same unto and amongst them his said creditors, their 
respective executors, administrators and assigns, rateably, 
and in proportion to the amount of their said respective 
debts, and so from time to time until the whole amount of 
the same debts shall be fully paid off and discharged, and in 
the mean time, and until the same monies shall be so paid 
and distributed, will, from time to time, place or deposit 

the same, for safe custody, in the hands of Messrs. 

bankers, at in the joint names of them the said A. 

B., C. D., and £. F., or otherwise dispose thereof, as they 
the said C D. and E. F., shall direct, subject only to the 
proviso and agreement next hereinafter contained : Pro- 
TiDBD ALWAYS, and it is hereby agreed that the said A. B. 
may (so long as he shall observe and perform the matters 
and things herein contained, on his part to be performed 
and observed,) retain out of his said estate, trade, or 
business the monthly sum of pounds, for the main- 
tenance and expenses of himself and his &mily, and that 
the said A. B., out of the monies which he shall firom time 
to time receive, may pay all rent and taxes, law charges 
and expenses, and salaries and allowances for clerks and 
others employed in the said trade, and the charges and 
expenses to be incurred in getting in and disposing of his 
said estate and effects in pursuance of these presents, and 
may then pay, and fully satisfy all such and so many of 
.his present creditors, whose respective debts do not exceed 
the sum of fifty pounds, and all who will agree to accept 
of that sum in full of their respective debts or demands. 
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HEED OF IN- And that if any dividend shall be made of the estate and 
'"^""'^' effects of the said A. B. before all his said several creditors 
by themselves or their attorneys or agents shall have exe- 
cntedy or otherwise acceded to these presents, the said 
A* B. may retain the rateable dividends of every such 
creditor or creditors, and pay the same to him and them 
respectively, upon his or their respectively so executing, 
or acceding to these presents, and in de&ult of any such 
dividend being so retained, may pay to such creditor or 
creditors, upon his or their respectively executing or 
acceding to these presents, a rateable dividend or divi- 
dends, in proportion to the amount of his or their respec- 
tive debtor debts, out of any future proceeds of his estate 
and effects, and before any further dividend or payment 
shall be made to or amongst any of the other creditors, 
but so that no dividend then already made shall be dis- 
turbed. And the said A. B. doth hereby, for himself 
hb heirs executors, and administrators, forther covenant 
with the said C. D. and E. F., their executors and admin- 
istrators, and with each of the several persons, parties 
hereto of the third part, and his executors and administra- 
tors, that be the said A. B. his executors or administrators, 
will not at any time hereafter convey, assign, alienate, 
dispose oi^ or in any manner charge or incumber, or cause 
or procure, or knowingly suffer to be conveyed, assigned, 
alienated, disposed of or in anywise charged or incum- 
bered all or any part of his goods, estate, property, or 
effects, whether real or personal, and whether in possession 
or expectancy or otherwise howsoever, without the consent 
in writing of the said (/. D. and £. F., and will not do, or 
cause, or procure, or knowingly permit or suffer to be 
done or committed any act, matter, or thing, whereby any 
of the creditors of him the said A. B. shall or may obtain 
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or have any further or other security or securities for his deed of in- 
her, or their debt or debts, than that or those which they — '^ 
req)ectiyely have at the time of the execution of these 
presents, or whereby any of the said creditors shall have 
or receive a greater or prior security or advantage, in or 
concerning his or their debt or debts than the other or 
others of them, save only and except those of the said 
creditors whose debts do not respectively exceed fifty 
pounds, or who will accept of that sum in full payment 
thereof, as aforesaid. And fubther, that he the said A. B., 
until all his said creditors shall be fully paid and satisfied 
their respective debts and demands, will not9 either alone 
or with any other person or persons, imdertake or become 
engaged in any new or other trade, concern, or business, 
nor enter into any speculation, or doubtfiil or uncertain 
contract, nor contract any new or other debts, (other than 
in the due and regular course of his present trade or 
business, and with a view only to winding up the same,) 
nor become bound, bail, or surety for any person or per- 
sons, without the consent in writing of them the said 
C. D. and £. F. And furtheb that the said A, B. will 
at all times hereafter, until his said debts shall be fully 
paid and satisfied, keep, or cause to be kept, proper books 
of account relating to his said trade, estate, and effects, 
and make, or cause to be made therein, true and proper 
entries of all receipts, payments, disbursements, and out- 
goings, and of all other transactions, matters, and things 
whatsoever concerning the same, as is usual with mer- 
chants and traders in general, or which shall be requisite 
or proper to elucidate or show forth the state and condition 
of his said business, trade, estate, and effects in a clear and 
satisfactory manner in all respects. And also will, from 
time to time, and at all and any reasonable time and times 
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DBBo or IN* pennit and sufier them the said C D. and E. F., and 
BficTOMMip. ^^]^ ^f them^ of and at their and his own free will and 
pleasure to inspect and examine the same books of account, 
and all other books, papers, and writings in the custody or 
power of the sidd A. B., relating to his said business, trade, 
estate and effects, and to copy or make extracts from the 
same, or any of them. And also wiU, at the end of every 
month, or oftner, if required by the said C. D. and £. F., 
or either of them, make and report to them in writing, an 
abstract, or general statement of the receipts and pay* 
ments, and other transactions and proceedings relative to 
his said trade business estate and effects up to the end of 
the month then next preceding the time of such report or 
statement. And it is hereby further declared and 
AGREED by and between the parties to these presents, that 
for effecting the purposes aforesaid, the said C. D. and 
K F. may nominate and appoint one or more clerk or 
clerks, or other person or persons, to assist the said A. B. 
in the management, disposal, and collection of his said 
trade, estate, and effects at such salary or wages as they 
shall think proper, and may also do, order, direct, and 
assent to all and every or any such other acts, matters, 
and things whatsoever, relative to the premises aforesaid, 
as they in their discretion shall think expedient. And 
ALSO that if the said A. B., or his estate or effects, shall 
be arrested, taken in execution, attached, or otherwise 
molested by any of his creditors, they the said C. D. and 
E. F., or either of them, may and are and is hereby autho- 
rized to bail the said A. B., and contest the debt or debts 
of such creditor or creditors, or adopt such other pro- 
ceeding or proceedings in reference thereto, as they shall 
be advised, at the expense of the estate and effects of the 
said A. B., and shall be repaid and reimbursed thereout by 
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him accordingly. And it is hereby further agreed and 
declared by and between the said parties to these presents, 
that if by reason of any unforeseen cause, not wilfully 
occasioned by the said A. B., any delay shall take place in 
the final settlement of his affairs, so as to prevent his 
said several creditors from receiving the full amount o^ 
their respective debts, at or before the expiration of the 
said term of one year, then, and in such case the said 
C* D. and K F. may, and they are hereby fully autho- 
rized, if they shall think proper, without any further 
consent of the said creditors of the said A. B. than is 

hereby given, to prolong or extend the said term of 

hereinbefore given for winding up the affairs of the said 
A. B., and for payment of his creditors in manner afore- 
said, for the further space of , to be computed from 

the expiration of the said first-mentioned term of , 

and that, thereupon, an endorsement, under the hands of 
the said C. D. and E. F. being made upon these presents, 
to that effect, all and every the said persons parties hereto, 
of the third part their heirs, executors, partners, princi- 
pals and assigns shall and will continue, and be bound by 
the covenants, provisoes, declarations, and agreements 
herein contained in favour of him the said A. B.^ in the 
same and in as full and complete a manner for such further 
period of — to all intents and purposes, as if the said two 

several terms of ^ and , had been originally in 

and by these presents given for that purpose. And the 
said A. B. doth hereby, for himself, his heirs, executors, 
and administrators, covenant with each of the said several 
persons, parties hereto of the third part, his executors and 
administrators, that he the said A. B., his heirs, executors, 
or administrators will pay, or cause to be paid unto all and 
every of his said creditors, their respective executors 
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DEED OF IN- administratoTB or assigns, their full respective debts and 

demands, before the expiration of the said term of , 

or other the extended term aforesaid if any, in the manner 
and proportions hereinbefore appointed for payment 
thereof and according to the true intent and meaning of 
these presents. And fxjrtheb, that if at any time during 

the said term of , or such extended term as aforesaid 

if any, the said trade, business, or concern of the sidd A. 
B., shall, in the judgment and opinion of the said C. D. 
and £. F., have become, or be likely to become embar- 
rassed, or less adequate to answer the purposes hereby 
intended, Thsn, that the said A. B. will at any time or 
times, thereafter, at the request of the said C D. and 
E. F., convey, assign, assure, and deliver up unto them 
the said C. D. and £• F., their executors, administrators, 
and assigns, all such parts of his estate and efiects, as shall 
then remain undivided, or otherwise unapplied to the ends 
and purposes aforesaid, for the use and benefit of them 
the said creditors, in such manner as they the said C. D. 
and £• F. shall require, until the said creditors shall have 
received and been paid the full amount of their respective 
debts and demands, on his the said A. B., being absolutely 
released and discharged from all and every the debt and 
debts, claims and demands of his said several creditors, 
and having any surplus, which may remain after paying 
the said several last-mentioned debts, duly and properly 
secured to him. AND THIS INDENTURE FUR- 
THER WITNESSETH, that in consideration of the 
covenants and agreements herein contained on the part of 
the said A. B., each of them the said several persons, 
parties hereto of the third part, so far as relates to the 
debt or demand due to himself or his partners, or princi- 
pals, and so far as relates to the acts and deeds of himself. 
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his heirs, executors, and administrators, partners or prin- deed of ik- 

8FECTOR8HIP* 

cipals, doth hereby for himself, his heirs, executors, and '- 

administrators, covenant with the said A. B., his executors 
and administrators, that the said several creditors (parties 
or represented by parties hereto of the third part) of the 
said A. B. respectively, and their respective executors, 
administrators, partners and assigns, will accept and re- 
ceive their said respective debts and demands, so now 
due and owing to them respectively, from the said A. B. 
as aforesaid, in the manner and at the times in and by 
these presents provided for the payment thereof. And 
FURTUER, that if they the said creditors, respectively, shall 
not have received their full respective debts at or before 

the expiration of from the date hereof, or such other 

extended term if any, as the said C. D. and R F. shall 
have appointed by virtue of the power hereinbefore given 
for that purpose, and the said A. B. shall and do, on or 

before the expiration of the said term of from the 

date hereof, or such other extended term if any as afore- 
said, convey, assign, assiu'e, and deliver up unto the said 
C. D. and E. F. all such parts of his estate and effects as 
shall then remain undivided, or otherwise unapplied to 
the purposes aforesaid, for the use and benefit of them the 
said creditors, in such manner as they the said creditors, 
or the major part of them, shall require, and if the said 
A. B. shall have observed and performed all and every 
the covenants and agreements herein contained, by him to 
be observed and performed up to that time, then and in 
such case the said several creditors of the said A. B., their 
respective executors and admmistrators, shall and will, 
thereupon and immediately thereafter, duly execute and 
deliver unto the said A. B., his executors and administra- 
tors, sufficient and effectual releases and discharges of and 
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DEED OF TN- frotii all dcbts and demands whatsoever, which are now 
gFECTOMHi^ ^^^ ^qJ owing to them the said several creditors re- 
spectively, and all actions, suits, accounts, reckonings, 
claims and demands whatsoever, both at law or in equity, 
for upon account or in respect of the same, or any part 
thereof; Provided also, and it is hereby further 
DECLARED AND AGREED by and between the said parties 
hereto, that if the said A. B. shall die, or shall make 
default in the performance or observance of any of the 
covenants, clauses, stipulations, or agreements herein- 
before contained, and by him to be observed or performed 
then and in either of the said cases, this present Indenture, 
and the License and liberty hereby given, and every other 
article, clause, matter, or thing herein contained, so &r as 
the same respectively tend to restrain the said creditors 
from suing for, or recovering their respective debts within 
the time aforesaid, shall cease, determine, and be utterly 
void, to all intents and purposes whatsoever : Provided 

ALWAYS, AND IT IS HEREBY FURTHER DECLARED AND 

AGREED, by and between the said parties to these presents, 
that in case either or both of them, the said C. D. and 
E. F. or any inspector to be appointed as hereinafter 
mentioned, shall die, or shall refuse or decline or become 
incapable to act in the matters'and things hereby delegated 
or intrusted to him, or them, as aforesaid ; then and in 
every such case, the major part in number and value of 
the creditors of the said A. B., present at a meeting con- 
vened by circulars sent by any creditor of the said A. B., 
by the post or otherwise, may nominate and choose such 
other person or persons as they shall think fit, to be an 
inspector or inspectors, in the place and stead of such of 
the said inspector or inspectors, who shall so die, or refuse 
or decline, or become incapable to act as aforesaid, and 



APPENDIX. 241 

eVeiy such person so to be chosen as afoiresaid, shall. have jg^j, ^^ j^. 
the like powers and authorities in all things, as the person ""ctobbhip. 
or persons in whose room or place they or he shall have 
been chosen, had or might exercise, under or by virtue of 
these presents, if living and continuing to act, and as if 
the name or names of such new inspectors or inspector 
had been inserted in these presents, instead of the names 
of the said C. D. and E. R, or one of them. And rr is 

HBBEBT FURTHER AGREED AND DECLARED by and between 

all the said parties hereto, that each of them the said C. 

D. and E. F., and all and every other the said inspector 
and inspectors for the time being, shall be indemnified, 
protected, and s&ved harmless by or out of the estate and 
effects of the said A. B., or otherwise, by his said credi- 
tors, according and in proportion to the amount of their 
s^d respective debts, against or in respect of all transac- 
tions and personal engagements, matters and things 
whatsoever, which they, or either of them, shall lawfully 
do, or cause to be done, or enter into, order, or direct, in 
or concerning the business, affairs, estate or effects of the 
said A. B., by virtue o^ or in pursuance of these presents, 
and that they, the said parties hereto of the third part, 
and every of them, their and his heirs, executors, admin- 
istrators, principals and assigns, shall and will from time 
to time, and at all times allow and confirm the same in 
all respects. And fiirther, that they the said C. D. and 

E. R, and others the inspector or inspectors for the time 
being, shall be reimbursed and repaid out of and fix>m the 
estate and effects of the said A. B., or otherwise, by the 
said creditors of the said A. B., according and in propor- 
tion to the amount of their respective debts, all such costs, 
charges, damages and reasonable expenses whatsoever as 

R 
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DBBD or m. they, <Mr any of them, shall respectively pay,8i]stain, or be 
pat unto, in, about, or conceining the matteis and things 
afixresaid^ or in anywise relating thereta In witness 
whereof the said parties to these presents have hereunto 
set their hands and seals the day and year first above 
written. 
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ACCEPTOR, 

effect of eompounding with, in the case of bills of exchange, 
88—93. 

situation of accommodation acceptor at law, 90. 

in Equity, 91. 
ACCORD, 

mere accord not sufficient to support assumpsit for composition 
against debtor, 26. 

without satisfiiction no bar to an action, 33. 37* 51. 
ACCOMMODATION BILLS AND NOTES, 

doctrine as to, at Law, 90. 

in equity, 91. 
ACTION, 

nature of, when changed, sufficient consideration to support 
composition, 19. 
ADVANTAGE, 

nature of, moving to creditor to suppott composition, 17 — 19. 
AGREEMENT. See CoMPosiTioir. 

for composition, held binding upon creditor, 20, 21, 22, 23* 

where held tantamount to accord and satisfaction, 33 — ^37. 

to execute deed of composition whether it may be pleaded in bar, 
20. 24. 27. 
AMOUNT OF DEBT SCHEDULED OR SPECIWED, 38—49. 

must be truly specified, 38. 

where there is no concealment from the rest of the creditors, 41. 

where blank is left by creditor for the amount of debt, 46. 

where amount of debt is inserted after execution of the deed, 47« 

effect of understanding, 48. 

how fiB,r remedy against surety is affected, 42. 48« 

R 2 
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ASSIGNEES. See Tbubtsbs. 

under tnut deed, risks to wbicb they are exposed, 5. 7, 8. 65. 141. 
liability of, to perform covenanto in a lease assigned to them, 

8. 65, 66. 
how far liable as executors de eon tort, 72. 
ASSIGNMENT. See Bankruptcy and Insolyint Dibtobs' 
Act. 
when made for benefit oiatt Htkt creditors not fraudulent, under 

Stat. 13 Elis. c. 5—8. 74. 
operation of stat 37 Elis. c. 4, upon, 74. 
precedents of deeds of assignment, 191* 200. 
ATTORNEY, 

executing deed for any of the creditors, should do so in the name 

of the principal, 54, note (a), 
letter of, concerning payment of debto, continued in Equity, 74. 
AUTHORITY, 

to enter into a composition not determined by bankruptcy of 
creditor, 165. 
AVOIDANCE OF COMPOSITION, 

by default of debtor, 26— ao. 100. 102. 163. 
no relief afforded in Equity, 29. 163, 

where composition is sYoided in consequence of underhand 
agreement, 115. 129* 130. 



BAIL, 

how affected by compositbn with debtor, 87, 88. 
BANKRUPTCY, 

and composition compared, 2. 29. 39, 40. 65. 153. 

in connection with composition, 5. 138 — 167. 

Stat. 5 Geo. 2, c. 30, s. 9, considered, 138, 139. 

Stat. 6 Geo. 4, c. 16, s. 3 and 4 considered, 140^-144. 

assignment of ofl a trader's effecto is in itself an act <rf bank- 
mptey, 143. 

or of all with a mere colourable exception, 144. 

where the assignment is for the benefit of aU the creditors, 
139. 

where the deed is executed by the debtor alone, 144. 

where the assignment is of part of the property only, 144. 

where the crediton at the time of the execution of the deed do 
not contemplate bankruptcy, 146. 

proYiso that trustees may avoid deed, if they think fit, 146* 
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BANKRUPTCY— con«nii«i. 

effect of proriso making deed void, if all the creditors do not 

assent to it, 147. 
nature of assignment requisite to constitute an act of, 147 — 

150. 
where the assignment is for valuable consideration, 150. 
where the assignment is made as security for future advances, 

151. 
where deed is executed by debtor, with intention of committing 

an act of, 151. 
difference between bankruptcy and composition as to retaining 

and enforcing fraudulent securities, 153. 
negotiation for composition no ground for enlarging the time for 

opening a^^, 154. 
where the petitioning creditor is party to the deed of composition, 

154—158. 161. 
how far the right of sbt-off is affected by the execution of a 

previous deed of composition, 162. 
where the act of bankruptcy is subsequent to the execution of 

the deed of composition, 163. 
whether a subsequent act of bankruptcy renders a deed of 

composition void, 164, 165. 
whether authority to enter into composition is determined by, 

165. 
how far a certificate protects a bankrupt who has previously 

compounded wiUi his creditors, under 6 Geo. 4, c. 16, s. 127 — 

166. 
BILLS OF EXCHANGE, AND PROMISSORY NOTES, 

effect of compounding with principal debtor, in the case of bills 

and notes, 88 — 94. 
where one of several partners, indorsees of note, has signed deed 

of composition, 90. 
doctrine at law, in the case of accommodation bills and notes, 90. 
doctrine in equity, 91 . 
when g^ven in fraud of the other creditors, cannot be enforced, 

115, 116. 121—124. 
when they may be retained by creditor, party to a composition, 

126, 127, 128. 
BILL IN EQUITY, 

to establish composition deed, where several of the creditors 

refused to come in, dismissed, 52. 
scheduled creditors, not executing deed, need not be parties to, 

53. 
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BLANK, 

wliAre left by creditor for amount of his debt* 46. 
BOND, 

in what case a release is no defence to action on, 42. 

where giren in fraud of the body of creditors cannot be enforced, 

105. 113. 
in such case will be ordered by a Court of Equity to be cancelled, 

106. 113. 
where given lor payment of residue, qfter composition deed has 

been executed, may be enforced, 122, 123. 



CERTIFICATE, 

operation of, in case of bankrupt who has previously com- 
pounded with his creditors, 166. 
COMMISSIONERS, 

for inquiring into bankruptcy and insolvency, recommendations 
proposed by, 9 — 16. 
COMPOSITION. See Bankruptcy, and Iksglvbnt Debtors' 
Act. 
with creditors generally, 1 — 16. 
favoured by the Courts, 3. 
requires strictest good faith, 3. 104. 115. 
in connection with bankruptcy, 5. 138 — 167- 
in connection with Insolvent Debtors' Act, 6. 168 — 173. 
compared with bankruptcy, 2. 29. 39ff 40. 65. 153. 
where not paid according to agreement, 31 — 37. 100. 102. 
when avoided by default of debtor, 28. 31. 
when avoided by underhand agreement, 104. 115. 129, 130. 135. 
COMPOSITION DEED. See Bankruptcy. 
definition of, 1. 

when considered voluntary and revocable, 72, 73. 
CONCEALMENT BY CREDITOR, 

of amount of his real debt, effect of, 38 — 11. 44. 

of additional security 4>btained by himself, a fraud upon the other 

creditors, 104 — 137. 
of additional security, prevents him from recovering the amount 

of the composition, 115. 
and renders securities bond fide, given for amount of composition 

void, 130 — 135. 
and in some cases renders the deed of composition void, 137. 
effect of, upon original debt, 135, 
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CONSIDERATION, 

requisite for consentinf^ to take less than whole amount of debt, 

17-^5. 
payment of smaller sum where creditor has signed release, 

sufficient, 19. 
where damages are uncertain and to be recovered by action, 

19. 
where damages are unliquidated, 19* 
where nature of action is changed, 19. 
where any creditor has been induced to enter into composition 

by representations of another, 23. 
promise to pay security fraudulently given, bad for want of, 

115. 
where debt has been extinguished by release, 124, 126. 
where connderation for forbearance to sue sufficient, surety is 
discharged, 86. 
CONVEYANCE. See Assignmknt. 

what is considered voluntary under 7 Geo. 4, c. 54, s. 32 — 170, 

171. 
interpretation of word '* voluntary" in Equity, 173. 
COPYHOLDS, 

expressly mentioned in, 6 Geo. 4, c. 16, s. 3 — 142. 
COURTS, 

inclined to uphold validity of composition agreements, 3. 52. 
COVENANT NOT TO SUE, 

perpetual covenant not to sue, operates as a release, and may be 

pleaded as such in bar, 86. 96. 
in case of joint and several obligors, 86. 

where the debt of the covenantee and the third party is joint 
only, and not joint and several, 96. 
CREDITORS, 

when precluded from suing debtor, 17 — 25. 

when not precluded from suing debtor, 26 — 37. 

when one creditor is induced, by representations of another, to 

enter into composition agreement, 23. 
bound by composition agreement, 20. 24. 
where only part agree to accept composition, 30. 
acting under a deed of composition which they have not executed, 

are bound by it, 51, 52. 62. 154. 159. 
cannot enforce securities given in fraud of the other creditors, 

104—137. 107. 
general rule of law on this subject, 104— 107. 
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CREDITORS— eonlMwed. 

doctrin« in equity, 105. 107* 

where the tnneaetioD it not conoealed from the other creditors, 

105. 
best mode of giving notice to the other creditors, 106. 
where creditor making priyate bargain for himself, aigns qfter 

the rest, 113. 
where additional security has been privately given, and the 

attempt at composition fsils, 113. 
obtaining undue advantage, cannot recover amount of compo- 
sition, 116. 
promissory note given for residue of debt, which has been 

extinguished by a release, is not a good petitioning creditor's 

debt, 124. 
may enforce security given qfter execution of composition deed, 

121—124. 
may retain securities antecedentiy in their possession after due 

notice to the rest, 126. 
where the agreement is for better security for the amount of the 

composition, 129, 130. 
whether attempted fraud, under a composition agreement, debars 

creditor from suing for his original debt, 1 35. 



DAMAGES, 

when uncertain and unliquidated, a less sum may be paid in 
satisfaction of a greater, 19. 
DEBT. S€9 Amount of Dbbt, and Concsalmbmt by Crb- 

DITOR. 

amount of, must be truly specified, 38—49. 

release of, limited by recital in deed, 42—46. 

where blank is left by creditor for the amount of, 46. 

where amount is inserted itfter the execution of the deed, 47. 

effect of understating amount of, 48. 

promissory note given for residue of debt, which has been 

extinguished by a release, is not a good petitioning creditor's 

debt, 124. 
DEBTOR. See Crbditor. 

effect of misrepresentation by, 27. 

where conduct of is such as to mislead, 27. 

must perform preliminary acts, 28. 163. 

xpust strictiy pay amount of composition, 31. 100. 102. 163. 
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DEBTOR— cofi<imi€tf. 

may recover money wliich he has been eompeUed to pay in con- 
sequence of private bargain with creditor^ 109 — 113. 116. 

but not where such payment is voluntary, 119 — 121. 
DECEIT. See Concbalmbnt, Fraud. 
DEED OF INSPECTORSHIP, 

definition of, 2. 

precedent of, 230. 
DEFAULT OF DEBTOR, 

in performing his part of the agreement renders it void, 28. 100. 
102. 163. 

no relief afforded in such case by equity, 29* 163. 

where composition is not paid according to the agreement, 32. 

default in payment of composition renders release void, 100. 
102. 
DIVIDENDS, 

when trustee may be sued for, 69. 

how fjEur they may be disturbed, 70. 



EQUITY. See Bill in Equity. 

will relieve against a release fraudulently obtained, 27. 

will not relieve debtor who does not perform strictly his part of 

the agreement, 29* 102. 163. 
will uphold validity of deed under which creditors have acted, 

although they have not signed it, 62. 
wiU discharge surety in case of liability by specialty, where 

tame is given to principal, although only by parol agreement, 

87. 

doctrine of, in the case of accommodation biUs and notes, 91. 

will discharge surety where one of the co-partners has signed 
release of principal for a partnership debt, 94. 

will avoid release where default is made in payment of compo- 
sition, 102. 

will compel securities, whereby creditor obtains undue advantage, 
to be delivered up, 105. 107. 

interpretation put on words "voluntary conveyance,'' under 
7 Geo. 4, c. 54, s. 32—173. 
ESCROW, 

where a deed is considered as an escrow, 62. 

deed intended as, must not be delivered to party, but to a 
stranger, 63, note (a). 
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E8T0PPSL. 

craditor eoocealing part of hit d^bt. it utapped from allerwards 
cUdming it, 40. 

rdtate of debtt operatiiig by way of, 49. 

party ngniiig deed of compotitioii eHopped fsom affcerwardt tet- 
tiiig np that deed at an act of bankraptcy, 166. 159. I6l. 
EXSGUTION OF DEED, 

by attorney, mutt be in the name of principal, 54. 

by one partner doet not bind co-partner, unleta there be a par- 
ticular authority given by inttrument under teal, 54. 

tubtequent acknowledgment by co-partner not sufficient, 54. 

by partner on behalf of firm, in their pretence and with their 
content, binding upon all, 55. 
EXECUTOR D£ SON TORT, 

attignee acting homdfide not liable at, 72. 



FRAUD BY CREDITOR. See Conckalmbnt by Cmditor, 
and Cbbditobb. 

in concealing amount of hit real debt, 38. 48. 

in obtaining undue advantage for himtelf, 104 — 137. 

retittedby the Courtt, 3. 105. 109. 113. 123. 130. 
FRAUD BY DEBTOR. See Debtor. 
FRAUDULENT ASSIGNMENT. See Bankruptcy and In. 

SOLVBNT DeBTOBB' AcT. 

under ttat. 13 Eliz. c. 5 — 8. 74, note (i). 
under ttat. 27 Eliz. c. 4 — 74, note (d). 
under ttat. 7 Geo. 4, c. 54, t. 32 — 168 — 173. 
FRAUDULENT SECURITIES, 
cannot be enforced, 104 — 137. 

will be ordered by Equity to be delivered up, 105. 107. HI. 113. 
difference between compotition and bankruptcy as to, 153. 



GJIANT, 

where deed operates as, one partner has no implied authority to 
bind hit co-partners, 54. 
* difference between grant and release in this respect, 55. 
GUARANTOR. See Surbty. 
situation of, 79. 
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HOLDER OP BILL OR NOTE, 

componndiDg with acceptor, or other principal, discharges other 
parties, 89y 90, 91 . 



INSOLVENT DEBTORS' ACT, 

how far composition with creditors is affected by> 6. 168 — 173. 
INSOLVENT. See Crbditors and Dkbtob. 
INSPECTORSHIP DEED, 

definition of, 2. . 

precedent of, 230. 
INTEREST, 

when payable on debts collected by trustees under composition 
deeds, 76. 

trustees retaining balances liable for, 77- 



JOINT AND SEVERAL DEBT, 

release to one of several obligors in case of, discharges all, 86. 

mode of presenring remedy in case of, 98. 
JOINT STOCK COMPANY, 

release given by a member of, 56, note (c). 



LETTER OF ATTORNEY, 

for payment of debts, continued in Equity, 74. 
LETTER OF LICENSE, 

definition of, 2. 

precedent of, 214. 
LEASEHOLD PROPERTY, 

whether trustees may repudiate, when not beneficial, 65. 
LIABILTTIES OF TRUSTEES. See Trustbbs. 



MAKER OF PROMISSORY NOTE, 

composition with, discharges other parties, 89^ 90. 

without consideration, when composition with payee does not 
discharge, 92. 
MISREPRESENTATION, 

by debtor, effect of, 27. 38. 

where conduct of debtor is such as to mislead, 27. 
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NON-EXECUTION OF DEED, 

expediency of proviso for making deed void in case of non-ezecu- 

tion by all the creditors, 58. 
deed most be tendered for execution and refused, in order to 

render it void, 59, 60. 
where creditor acts under deed, though he does not execute it, 

61. 62. 169. 
doctrine in equity in such a case, 61. 63. 
NOTICE, 

in the case of aecommodadon bills and notes, 90, 91» 93. 

best mode of giving, where particular creditor obtains additional 

security, 106. 
form of, to be inserted in Lfmdtm QasHte, in pursuance of stat. 

6 Geo. 4, c. 16. s. 4 — 177. 
NUDUM PACTUM, 

promise to pay debt which has been extinguished by a release, 

is nudum paehan, 124. 
promise to pay security given privately by debtor to induce 

creditor to consent to composition, is Midini paehump 124. 



PAROL AGREEMENT, 

to give time, in case of specialty debt, does not m taw discharge 

surety, 86. 
but operates as a discharge m Equity, 87. 
PAROL STATEMENT, 

that surety is to remain liable, in case of composition with prin- 
cipal, does not prevent his discharge, 83. 
PARTIES, 

scheduled creditors not executing deed of trust need not be 
parties to bill in Equity, 63. 
PARTNER, 

where one partner covenants not to sue for partnership debt, 
where only one of several partners executes deed of compo- 
sition, 65, 56. 
covenant with partners, where one of them only executes the 

deed, 69» 70. 
where one of several partners, indorsees of bill or note, has signed 

deed of composition, 90. 
release signed by one of two co-partners for partnership debt, 
sufficient to discharge surety in Equity, 94. 
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PAYMENT, 

of Ifi88 than wliol« debt, when anfficient, 17 — 25. 
effect of failure in payment of composition, 31. 100. 102. 163« 
PETITIONING CREDITOR. See Bankruptcy. 

cannot set np as an act of bankruptcy a deed of composition to 

which he has been party or privy, 164. 
is bound by deed under which he has acted, 154 — 158. 161. 
PLEADING, 

receipt given in full is not pleadable in bar, 18. 

accord without satisfaction cannot be pleaded in bar, 24. 

rdeaae to one of joint and aeveral obligors may be pleaded in 

discharge by all, 86. 
perpetual covenant not to sue, may be pleaded as a release, 86. 
in case of joint, and joint and several debts, 96. 
whether agreement to execute deed of composition can be pleaded 

in bar, 37. 
proper mode of pleading, where creditor has refused to receive 

amount of composition agreed upon, 31, 32. 
that bill of exchange was indorsed by debtor to creditor in fraud 
of the other creditors, is a good plea to action for amount of 
composition, 130 — 135. 
. precedents of pleadings, 178 — 189. 
PRACnCAL DIFFICULTIES, 

in the way of composition with creditors considered, 4, 5. 24. 
PRELIMINARY ACT, 

to be performed by debtor, 28. 163. 

when not performed by debtor, composition is void, 28. 31. 100. 
102. 163. 
PRINCIPAL. See Subbtt. 
PURCHASER, 

under trust-deed, when compelled to see to the application of 
the purchase-money, 75. 



QUESTIONS, 

circulated by Commissioners relative to trust-deeds, 14 — 16. 



RECEIPT, 

effect of receipt given by creditor in full of all demands^ 18^ 
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RECITAL, 

the release in a deed nmet be eonstraed with reference to, 

effect of in controlling release, 03, 64. 
RELEASE, 

of principal diachargea anrety, 84. 

perpetual cof<enaat not to ana, may be pleaded as, 86. 

in the case of co-snretiea, 88. 

by one of two co-partners Cor partnership debt, discharges surety 

in Eqnty, 94. 
covenant not to sue by one of several partners, does not operate 

as a releaae of partnership debt, 96, 97. 
whether the instnunent openttes as a release, 99 — 102. 
where the debt is extiqgiiished by release, 124. 
where the release is only conditional, 99. 
where defonlt is made in payment of composition, 100, 101. 
compared with grant, 66. 
RELIEF, 

not granted to debtor who fails in performing agteement, 29. 31. 

100. 102. 163. ^ 



SECURITIES. See Fraudulent Sbcubitibs and Surety. 
how far coUateral secnrities are affected by composition with 

debtor, 78 — 98. 
may be expreseiy reserved, 80. 106. 
reservation of, may paring be implied, 80. 
given previously to composition agreement may be retained, 

126. 
effbctof underhand agreement, in avoiding securities bond fide 

given for amount of composition, 130. 
difference between composition and bankruptcy as to fraudulent 
securities, 163. 
SET-OFF, 

right of, in bankruptcy, how far affected by previous deed of 
composition, 162. 
SIGNING, 

deed of composition in what cases not necessary to bind creditor, 
61, 52. 62. 154. 159. 
STAMP, 

amount of stamp required by stat. 55 Geo. 3, c. 184 — 174. 
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STAMP-— eonffitiMd. 

one stamp, in deed of conq[)oeition, sufficient, 174. 

parol admission of contents of unstamped schedule receivable 

in evidence, 176. 
SURETY, 

how far affected by composition with principal, 78*— 98. 
reservation of remedies agaifist, ought to be expressed on face of 

the instrument, 78. 106. 
reason why the remedy against, is considered as gone, 82, 83. 
where the surety expressly contracts to remain, liable, 83. 
effect of mere parol statement that surety is to remain liable, 83. 
where there is no reservation of securities, surety is discharged, 

84. 
effect of parol agreement to give time in case of specialty debt 

at laWf 86. 
in Equity, 87- 

how co-sureties are affected, 88. 
effect of compounding with creditors in the case of bills and 

notes, 88 — 94. 
not discharged by creditor merely taking less sum than his whole 

debt, where his hands are not tied, 94. 
discharged in Equity, where one of two partners has released 

partnership debt, 94. 
principle of rule that composition with principal discharges 

surety, 95. 
in case of joint and joint and several debts, 96. 98. 



TIME, 

not dispensed with, in agreements for composition, 28, 29. 
TRADING, 

composition deed must not create a trading partnership amongst 
those who execute it, 9. 26. 31. 
TRUSTEES. See Assionebs. 

rights and liabilities of, under composition deeds, 66 — 77 > 

whether they may repudiate a prejudicial lease, 66. 

liable for use and occupation of premises, 67. 

where they advance money on goods of insolvent, 69* 

when liable to action for dividends, 70, 

may be sued by oUe partner alonei with whom covenant has been 
made, 69, 70. 
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TRUSTEES-^eon/MMAl. 

where tnutee has had notice of amount of scheduled creditor's 

debt, he is liable to him for dividend, 69. 
liability after dividends have been finally made, 70. 
where held personally responsible, 71. 
where only one executes the deed, and an action is afterwards 

brought in their joint names, 71. 
not liable as executors de son tort, when bond fide dealing with 

property assigned, 72. 
when liable for interest^ f6. 



UNDERSTATEMENT OF DEBT, 48. 
USE AND OCCUPATION, 

when action for will lie against trustees under a composition 
deed, 67. 



VOLUNTARY CONVEYANCE, 
interpretation of term, 170. 173. 
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